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I. Introduction

1. In this dispute, India addresses a number of state and local measures in which India has
no trade interest. India providesnimal evidence on the extent to which these measures have
been applied or are currently being applied, and provides no evidattkdimeasures have

ever affected a single export of an Indian renewable energy good.

2, Rather, this dispute must be seen as a tactical response by India to a separate, ongoing
disputei involving a major federdevel Indian program that the DSB hasfdunt o f avor | n
domestic solar celind modulesndustryover foreign competitorsThat disputelndiai Solar

Cells was filed by the United States in 2013, and remains unresolved. The reasonable period of
time for I ndiads c ober0dl7. Larrerdly, Both pn arbigrationiunderDe c e m
Article 22.60f theUnderstanding on Rules and Procedures Governing the Settlement of

Disputeg( i D S, d@nil g compliance proceeding under Article 2if.the DSU are pending

3. For a Member to bring a disputevolving no discernable trade interest, but rather as a
response to its own failure to comply in a separate dispute, is a questionable use of the WTO
di spute settlement system. Nonet hel ess, I ndi

United States must respond. As explained in this submission, India has failed to make a prima
facie case that the state and local measures at issue are inconsistent with U.S. obligations under
the WTO Agreement.

II.  Factual Background & Measures at Issue

4, In this setion, the United States will set out the pertinent facts with respect to each of the
measures challenged by IndisAt the outset, however, the United Stateuld like to make a

few thematic points to put Firetdndiaappeasto hagelnb e n g e
significanttrading interesin the measures at issue in this dispecond mostof the measres

at issue areo longerin legal effect omredueto expire withinthe next two years, as India is

aware.Third, records confirm that nearly half of the measures at issuefaler into general

disuse and are essentially moriburkeburth at any rate, India has failed to establish that any of

the measures at issue breach United Siateo b | i gat i onagreemectk,er a cover e

A. WASHINGTON i RenewableEnergy Cost Recovey Incentive Program( A RECI P0)

5. The pertinent facts regardiMga s h i n Rehewabée £nergy System Cost Recovery

Incentive Payment Programii R E CdreRas fpllows.Under RECIPWashington Statatility

ficust btmeowrsglidc onnected firenewabl e energy system
Ai ncentive payment so f r obasedorithe amouns of electiicityi ng ut i

While the United States does not accept many of I ndiad
United States does not address all of Indiab6s misstat e
Statesdoesnotaddresg@a r t i cul ar aspect of I ndiabds submission shou

United States agrees with India.
2See Washington Admi ni s {20233 Part Bl (2@§Echébit INDITVBACO) 458



United State$ Certain Measures Relating U.S. First Written Submission
to the Renewable Energy SectbiS510) August, 7, 2018 Page?

(i.e, kilowatt-hourS)pr oduced by t he c ugdystemeverite previeuse wab !l e
fiscal yeart

6. Customerghat were participating in RECIP as®éptember 3@017areentitledto
receive RECI P i ithroegeJone B0v2020p ay ment s 0

7. Participation in RECIP is voluntary on the part of utility companléslity companies

that participate in RECImay applyfot ax ciredam samount equal too t
incentive payments the utility has paid out in a given fiscal §&2ustomers seredby utility

companies thathoosenotto participate irRECIP arenotentitled toreceiveincentive payments,

even if they have installemirenewable energy system that would otherwise qualify.

8. The Washington State peslature created RECIP in 2005 and appointed\fhshington

Department of RevenU®OR) asthe principle administrative authorifyln this capacity, DOR

was responsible for issuing taredits to participating utility companies and certifying that
customerso6 renewable energy ¥nduyeosthgqual i fy f
Washington State Legislature transferred most administrative responsibilities for RECIP to the
Washington State University energy extension programWS U Ener gy Pr ogr amo) ,
October 1, 201#

B. CALIFORNIA 1 Sel-Generation Incertive Program( i S G| P 0)

9. The pertinent factsGergratdi g ICaderdtoirne aPBiIsc
are as follows.SGIPprovidescertainincentive paymentdt o Cal i fornia util ity
install qualifying renewable energy generatiorstmrage systems on their propelty.

3 See generallyRevised Code of Washn gt o n  (
incentive is USD $0.14 per kilowaltt o u r  ( K Wh
for commercialscale systems.

4SeeRCWB2.16.130(a);see alscNas hi ngt on Admi ni st r-20073 (ErhibiCINRI &) ( A WACO) 4
5 See Substitute Senate Bill 5939, Section 3(11) (Exhibit INB).

6 RCW 82.16.13@1)(a) (Exhibit IND7 2).

" See WAC 45830-273, Part Il (201).

8 See Substitute Senate Bill 5101 (Exhibit INDL).

9 See WAC 45830-273 Part 111(709).

10 See RCW82.16.212(d).

11 Substitute Senate Bill 5939 (July 7, 2017), Section 3(9) (ExhibitilMp

2The amount of incentive payment due to a customer is detednly a number of factors, including the
technology type of the generation or storage equipthamt d t he fisi zeo0 (or capacity) of
systemSee CPUCDecision 1606-055 T a bSGH® P@ject Size Caps and Rebate Leévels( Ex hiilpi t US

BSee 2017 SGI P Han dAnyretail eleStecoot gasadistribditioriclags @istomer(industrial,
agricultural, commercial or residential) of PG&Eacific Gas & Electriz SCE[Southern California Edisn
SoCalGagSouthern Californi&disor], or SDG&E[San Diego Gas & Electfjids eligible to be the Host Customer
and receive i ncenamphassaddédExbibit INDHE, SGI P. 0)

ARCWO) 8 2i 1L &aor &dntpleif 2D3Ohee taset | N D
) fsocra lfierde sriedneentaiballe ener gy syst
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Cal i forni ads -bvnedrutilitmeommanieprovide teekindiagrfor SGIP
incentives with specific funding amounts determined and directed bZ#iéornia Public
Utilities Commission( GPUQ .}*

10.  The Calfornia State Legislature has authorized CPUC to collect SGIP thrulsgh
December 31, 201% CPUC is required to return to utility companies &P program
fundingthat remains aftefanuary 1, 2021°

11. The CPUC created SGIP in 200pursuant to authority granted by the California State
Legislature!® The CPUC administers SGIP in accordance BiBiP Handbookthat the CPCU
issues on a periodic basishe SGIP Handbookset out the eligibility requirements and
application process f@GIP incentives. CPUC issued the most rec&&IP Handboolkn
December 18, 201%.

C. LOS ANGELES i Solar Incentive Program( i S1 P 0 )

12.  The pertinent facts regarding the LAsgelesSo | ar | ncentive Program
follows. UnderSIP,theLos Angeles Dpartment of Water and Pow@iLADWP®)?° provides

flonetimed u p i ir © O ¢gaymeny @ residential, commercial, and nqmofit customers

that install gridconnected solar rooftop systems on their propeértyADWP administers the

SIPin accordance witlguidelinesapproved by the Los Angeles Board of Water and Power

14 See CPUCDecision 1704-017 (Exhibit IND 1 23)

5SeeSenatB i | | 8 Bhis pillvdiild ektéid the authority of the Public Utilities Commission to authorize the
electrical corporations to continue making the annual collection through December 31, 2019. The bill would extend
the administration of the program to January 1, 204Exhibit UST 2)

16 Senate Bill 86(2) ( The commission shall require the administration of the program for distributed energy

resources originally established pursuant to Chapter 329 of the Statutes of 2000 until January 1, 2021. On January 1,
2021, the commission shallquide repayment of all unallocated funds collected pursuant to this section to reduce
ratepayer costs. JExhibit UST 2).

17 See CPUC Decision 0D3-073 (Exhibit INDT 11).
18 See Assembly Bill, 970 (Exhibit IND' 12).
19See2017 SGIP Handbook (ExhidiiD i 15).

®The Los Angeles Department of Water and Power (ALADWP«
city of Los AngelesSee LADWP website Who We Argavailable at:
https://www.ladwp.com/ladwp/faces/ladwp/aboutusizgowearg Exhibit UST 3) ; see alspLos Angeles city

website Departments and Bureag/ater and Power, Department of), availablehéps://www.lacity.org/your
government/departmenrt®mmissions/departmentsireaus#watepower. (Exhibit USi 4)

21See | ADWP, Solar IncentiveProgramGuidelines( 2017 SIP Guidelings) ( January 1, 2017), Se
(Al ntr oduct i dheantount oSincéhtivg due tp a cusBomér is calculated by multiplying the applicable
Aincentive rated by a systemxpecp ewyseee alg?@li &IP Suidelioes, ficapac]
Section 2.6 ( fpayments ealcutated?)) mp&(Theicurrent base inventive rates are $0.25, $0.30,

and $0.95/watt for residential, commercial, and-poofit/governmentustomers, respectivey .sée)also2017

SIP Guidelnes Section 2.5 (AFunding Categories an¢(gExhbiundi ng T
Usi 5).
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Commi ssi oner s?? Thé Bolard apfrovedrthé mast)receaind currently effective
I Solar Incentive Guidelings2ZD17 Guidelined pn December 6, 2016, with effective date
Januaryl, 20172

13.  On December 6, 201the Board er mi nat ed cer t #thatwefei ncent i ve
previously available under tf&iP, including the LosAngelesManufacturing Credit (LAMC}®

No further SIP incentive payments will be available after Decembe2@18 and the SIP will

effectively end as of that date.

14.  As the United States will explain in Section Il below, the measure that India refers to as
t he AMC A 4 @ aotwithin thePa n etérdssof reference because it was no longer in
legal effectwhen thePanelwas established on March 21, 2017.

22The Board is the formal oversight and regulatory body of LADWP. In this capacity, the Board is responsible f

interalia, setting the overall policy direction of LADWP anc
activities. The Board is comprised of five Commissions appointed by the Mayor of Los Angeles and confirmed by

the Los Angeles City CouncilSee,Office of the City Clerk of Los Angele§eneral Information on City

Commissions Wéiter and Power Commissioners, Boardof ( Oct ober 12, 2016) p. 52.,
http://clerk.lacity.org/sites/g/files/wph606/f/City%20Commissions%20General%20Information. ddife Bdard of

Water and Power Commissioners: 1) controls, regulates and manages the Department; 2) makes and enforces all
necessary ahdesirable rules and regulations regarding the exercise of powers conferred upon the Department by

the Charter; 3) controls, orders appropriates and expends all monies from the Water Revenue Fund and the Power
Revenue Furdlo) ( Exhé6)bi t US

23 The resaltion states in relevant part that @@&17 Guidelinegsi s h a | | become effective as J
fireplacethe existingNet Energy Metering (NEM) and Solar Incentive Program Guidelin@snphasis adde®ee,

Minutes of Regular Meeting of the BoardWfater and Power Commissioners of the City of Los Angeles, Item No.

15 (Authorizes Continuation of Solar Incentive Program and Guidelines Modifications), Resolution No. 017 111
(December 6, 2016 )o f( filBeocae b eR& a@ilablertl 06 0 ) , p.
http://ladwp.granicus.com/MinutesViewer.php?view_id=2&clip_id=908&doc_id= 953e8311$11e?b9a?
00219ba2f01{Exhibit UST 7).

24 SeeBoard of Water and Power Commissioners, LADWP, AGENDé&ns for ApprovaNo. 15,Resolution
authorizing Continuation of Solar Incentive Program and Guidelines Modificat@@PTED RES 017 11,1
December 6, 2016, available at:
https://www.ladwp.com/cs/idcplg?ldcService=GET_FILE&dDocName=OPLADWPCCB551807&RevisionSelectio
nMethod=LatestReleas¢Bxhibit UST 8).

25See ADWP, Board Letteraccompanying proposed Resolution No. 017 Tidntinuation ofSolar Incentive
Program and Guidelines ModificatiofsNove mber 26, 2016) (fiBoard Lefiter of
9), p. 6:

Removal of Incentive Adders

o} )

"~y

The incentiveadder for Building Integrated PV has not been requested for at leagtanand will be
removed from the proposed Guidelines in efforts to further streathiéngrogram processes. Similatiye
Los Angeles Manufacturing Credit will bemoved. Therbave been no requests for this manufacturing
credit for over thregears (emphasis added).

26 See, 2017 SIP Guidelings 4 (Exhibit USi 5).

2 ndi ads First Written Submission, para. 250.


http://clerk.lacity.org/sites/g/files/wph606/f/City%20Commissions%20General%20Information.pdf
http://ladwp.granicus.com/MinutesViewer.php?view_id=2&clip_id=908&doc_id=953ef3b8-3416-11e7-b9a7-00219ba2f017
http://ladwp.granicus.com/MinutesViewer.php?view_id=2&clip_id=908&doc_id=953ef3b8-3416-11e7-b9a7-00219ba2f017
https://www.ladwp.com/cs/idcplg?IdcService=GET_FILE&dDocName=OPLADWPCCB551807&RevisionSelectionMethod=LatestReleased
https://www.ladwp.com/cs/idcplg?IdcService=GET_FILE&dDocName=OPLADWPCCB551807&RevisionSelectionMethod=LatestReleased
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D. MONTANA i Tax Incentive for Ethanol Production

15 The pertinent f act $ncentwegfa EthnohRyodudimm t ana dés Ta
( A MT | &easfollows.?® MTIEP is a tax incentive payable to ethanol producers located in
the State of MontanaQualifying ethanol producers are eligible for a tax incentive of up to USD
$0.20 per gallon of ethanol produétbr the first six yearsf their production®® The Montana
Depart ment of Transportation (ADOTO0O) administe
accordance with Section I8-522 of the Montana Code AnnotatéCA0).3!

16. Records show th&OT hasdisbursedotaxincentives under MTIEP since 19%5.

E. MONTANA 1 Tax Credit for Biodiesel Blending and Storage

17.  The pertinent facts regardio nt anadés Tax Credit for Biodi
(ABi odi esel Tax CrheBibdidsa JTax Greditis aatax créda availabie 0.
individuals and businestitat fist ore or bl end bi%Tiquldyddr wi t h
the Biodiesel Tax Credit, an individual or business must own or lease a biodiesel blending
facility, or have a* Higibdernagphyers ¢aadolledt ataxenedit sfupd t h e
to 15 per costadfinvestmentshredeprecidble propfrey, the equipment] used to
stor[e] or B9 TaeMbptina DepastrdentefsTmhspodatRevenug BORO )
administers th@iodiesel Tax Crediin accordance with Section -B2-703 of the MCA3®

18.  Records show thatotaxpayer has claimed this credit since 2611.

F. MONTANA iTax Refund for Biodiesel (ABi odi esel

19.  The pertinent facts regardidgo n t aTaaRefand for Bodiesell M Bi odi esel Ref |

areas followsThe Montana Refund for Baol-%82xper (ABi od

gallontax refund available toertaing a s o Histribbidosoi aimrde t a i | mot oin vehic!

%SeeMont ana Code An n-g0522t(Extibit NBIMBEAO) 15
2MCA, 15-70-522, Section 2.

S0MCA, 15-70-522, Section 2.

31 SeeMCA, 1570-503, Section 1 (Exhibit IND 32).

32 See Montana Department of Transportation Records file (Exhibit U8).

33 See MCA, 15-32-703 (Exhibit UST 11).

34MCA, 15-32-703(3)(c).

35See MCA, 1532-703.

36 MCA, 15-32-703.

37 Montana Department of Revenue MemorandunBimdiesel Blending and Storadex Credit (April 19, 2016)
(Exhibit UST 12), available athttps://leg.mt.gov/content/Committees/Interim/2eA®El 6/Revenuand
Transportation/Meetings/$e2016/DORbiodieselblendingstoragetax-credit.pdf



https://leg.mt.gov/content/Committees/Interim/2015-2016/Revenue-and-Transportation/Meetings/Sept-2016/DOR-biodiesel-blending-storage-tax-credit.pdf
https://leg.mt.gov/content/Committees/Interim/2015-2016/Revenue-and-Transportation/Meetings/Sept-2016/DOR-biodiesel-blending-storage-tax-credit.pdf
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Montana® The Montana Departméeof Transportatioff BOTO0 ) a d mi rBiodiesed r s t he
Refundin accordance with Section I®-4330f the MCA3®

20.  Records show thato Montana taxpayer haserapplied for or received the Biodiesel
Refund?°

G. CONNECTICUT i Residential Solar Investment Program( i RS | P 0 )

21.  The pertinent facts regardit@o n n e c Residentitl dar Investment Program
(ARSIRY) are as follows.RSIPprovides incentives to Connecticut homeowners that install solar
power systems on their residiah property” The amount of incentive payment due to a

homeowner depends on the fAsizeo of the instal
Adesign factors. o Homeowners can rec-Bontve t he
Aex peaerfear panceo basis or an actual fperfor mar

Current inventive levels range from $0.35 to $0.45 per watt generated. Program eligibility is
limited to homeowners that occupy the residential property where the solargy®ian is
installed.

22.  The Connecticut General Assembly created RSIP in 2012 apgdointed the
Connecticut Green BanKCGBo0) as primary administrating authorit§.In this capacity, the
CGB sets applicable incentive rates, pays out incentives, antiststalrelevant technical and
eligibility guidelines for the progrartf. The Connecticut Public Utilities Regulatory Authority

(APURAO) is authorized to provide additional
RSIP46
23. For ease of reference, the Unied at es wi | | refer to the fmea

AConnecticut CofmpdcrCd nt) Ithaeemutgihweart .

H. MICHIGAN iRenewabl e Energy SMichigah®E&SFSOPr ogr am (

BMCA, 1540-433(1) (Exhibit INDi 37).
39 SeegenerallyMCA, 1540-433.

40 See Montana Departmenmtdf TransportationReport on Dyed Fuel Enforcement Submitted to the Revenue and
Transportation Interiffommittee(201§ ,  prhe ddpar{mént has never had any person apply for this
incentived ) , a v ahttpk:Ady.mtegovadntent/Committees/Interim/2®EL 6/Revenuand
Transportation/Meetings/Mare?016/dyedfuel-biodieselreportsmdt.pdf (Exhibit UST 13).

41 See General Statutes of ConnecticBec. 16245ff (3).

42 SeeGeneral Statutes of ConnecticBec. 16245ff (4)(c).

43 SeeGeneral Statutes of ConnecticBec. 16245ff (Residential solar investment program
4 SeeGeneral Statutes of ConnecticBgc. 16245ff (4)(b).

45 See General Statutes of Connecticut, SE&245ff (4)(b).

46 See General Statutes of Connecticut, Sec2#6ff (4)(i).



https://leg.mt.gov/content/Committees/Interim/2015-2016/Revenue-and-Transportation/Meetings/March-2016/dyed-fuel-biodiesel-reports-mdt.pdf
https://leg.mt.gov/content/Committees/Interim/2015-2016/Revenue-and-Transportation/Meetings/March-2016/dyed-fuel-biodiesel-reports-mdt.pdf
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24.  The pertinent facts regardidgi ¢ h i Reaewéb& Energy Standards Program

( A RE @re asYfollowsThe Michigan Legislature establish
Cl ean, Renewabl e, and EfficWUreddr Etnlee gRE 3Rt fod
providerso in Michigan ar e rokttlpiuédlectrcitretab sour ce
salesfrom renewable energy sourcesch year, with a target of at least 15% renewables by

2021%

e
I

25.  Electricity providers demonstrate compliance withth fAr enewabl e (por t f ol
A R P ®wpurchasing or producing Renewaknergy CreditsfREC®) from a qualifying
irenewabl e ener ¢&Elestycisyprevidérs earn oné REC itolvandetyng the

RPS for each megawdibur (MWh) of renewable energlyeysource from a qualifying
irenewabl e die.esolag fydre, pravincpomdeff The Michigan Public Services
Commission fIMPSQ)*is responsible for administering the RPS and assessing electricity
providersdé compliance therewith.

I. DELAWARE i Renewable Energy StandardProgram( i Del awar e RESPO0)

26.  The petinentfactsregardnpe | awar eds Renewabl e (BR&SQY St
are as follows.UndertheR P Setail electricity supplies are requiredo sourcea growing

percentage of their retail electric sales from renewable energy sources (e.guisdlarydre

power?). Underthecurrent statute, retail electric supptienust source at least 25% of their

electricity sales fronnenewable sourcesy 202553

27.  Electricity suppliers demonstrate yearly compliance iR P Sby purchasing

Arenewapl er éREEslf gcom renewabl e energy power gen
u n i t* €ledricity suppliersearn one REC toward compliance with the RPS for each

megawatthour (MWh) of renewable energy sourcedn a qualifyingrenewabldienergy

47 See TheClean, Renewable and Efficient Energy Act, Public Act No. 295 of RGD® A 2950) , Section 2
IND T 43);see alsdPA 342 of 2016, Section J&xhibit IND i 45).

¥SeeP A 295, Se c tRenewnblelehefgy $ystémedny a fatility, electricity generation system, or set
of electricity generation systems that use 1 or more renewable energy resources to generate electricity or steam.

“¥SeePA295Section 11(g): ANO6Renewable energy resourced mean
human, not a geological, time frame and that is ulti ma

50 See Michigan Public Services Commission, Alidhe MPSC (Exhibit IND 92).
51SeePA 342, Section 3(f) (Exhibit IND 45).

5226 Del. C.§ 352 (6)(Exhibit IND i 54).

53See 26 Del. C§ 354.

5426 Del. C.§ 351 (18).
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resource ¥ The DelawarePuldic Services CommissiofiDPSQ) is chiefly responsible for
administering the RPS and assessatgil electricitys u p p lcameliareedtherewith®

J. MINNESOTA i Minnesota Solar Incentive Program( i MS | P 0)

28. Il ndiads first written submission refers to
( MSIPO ) TheUnited Stats understands India to utfieatnomenclature as an umbrella tefon

threefl d i s ¥ pragrams¢l) theMade in Minnesota Solar Energy Buwtion Incentive

program (2) Rebates for installation of Solar Thermal Systeamsl (3)Rebate for Solar PV

Modules®® The pertinent facteegardinghese programs are as follows.

1. Made in Minnesota Solar Energy Production Incentive§ i So |l ar PV I ncent

29.  The Made in Minnesota Solar Energy Prodtutt ncenti ve program (fASo
Progr amo0) wa s-b as digeentivé available wesigentiabnd commercial

propertyownersin Minnesotathat instaledii g r i d csoonlnaerc tpehdot o voothdirai ¢ mo
property®® The Minnesota Legislature enacted the Solar PV Incentive Program ira@613

appointeg the Minnesota Department of CommefitHdOCo) as the principal administrative

authority®!

30.  TheMinnesota Legislatureepealedhe Solar PVincentiveProgram orMay 22, 20172
The repeal legislation provides that no further incentive payments are available to property
owners fiwhose application was ®pproved by [ MD

5526 Del. C§ 352 (25).
5626 Del. C.§ 359(a).
5%See I ndi adsS&Ebmsss WonTherpaeha .ee9 86 sitid nct measures at iss

8Seel ndi ab6s First Wr it tFerras&aireferénsesall thrae typgs afineentive@rebdies (i.é
SEPI, rebate for Solar Thermal Systems under Section 216C.416earebate for the solar PV modules under
Section 116C.7791) are collectively referred to as 'incentives and/ or rebates under the NWESHP arcentives,
unless specified otherwige)

59 SeeMinnesota Statutels i M1 NN . 2M6ATSUbdiv.1 (2016]Exhibit i IND 66)
60 See MINN.STAT.216.415subdiv1 (2016)(Exhibit7 IND 66).
61 See MINN.STAT.216.414.subdi2 (2016)(Exhibit7 IND 66).

62 See Senate Bill 1456 (Exhibit IND 100);see alsoMinnesota Department of Commerddade in Minnesota
Solarincentive Progranwe b si t e, announc i ThgMadeirpMirmdsotaoSolar ncentigerPeognam( fi
was repealed during the 2017 legislative session, meaning no further applications will be accepted for the
programd ) ( Ex hii1@0).t | ND

53SeeSenat Bi | | 1 4 5 &No incBreive payments rdag be(made under this section to an owner whose
application was approved by the commissioner after May 1, 80fEkhibit IND 7 100).
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2. Rebates forlnstallationofSol ar Ther mal Systems (ASol ar
3. The Solar Ther mal Rebates was an incentive
Mi nnesota residenti al and commerci al property
thermal systemod dwa tihn cMiAriproensedities.xdimam r ebat ed
AR25 percent of the installed costo of the sol

limits for residential, multdwelling, and commercial property owners, respectitly.

32. The Minnesota Leglature repealed the Solar Thermal Rebates progreltay 22,

20175 The repealegislationprovidesthati No r ebat e naagwndrefagolari dét o
thermal system whose application was approved by the commissioner of commerce after the
effective dateof this actd®’

33.  Asthe United States will explain at section I1.B.1 below, the Solar Thermal Rebates
program i s not within the Panel 6s terms of re
consultations between India and the United States.

3. Rebate for Sola PV Modules( i Sol ar PV Rebateo)

34. The Solar P\Rebatewas an incentive program that provided rebates to Minnesota
property owners that installéds oghaoawvoltaic modulason their property® Property
ownes were eligible tdegin receivingebateon July 1, 201F° The rebate program was
funded by Minnesota utility companies, as mandated by the legistatitereated the program.
Utility companies were required to provide funding for the rebate program throug®015.

35.  Asthe United States will eigin at section 1ll.B2 below, theRebates for Solar PV

Modulesi s not within the Panel 6s terms of referer
consultations between India and the United States

K. MASSACHUSETTS i_Commonwealth Solar Hot Water Program( i S HWP 0 )

36.  The pertinent facts regarditige Commonwealth Solar Hot Water Progrénfi S H WP 0 )
are as follows.Under the SHWP, thelassachusetts Clean Energy Technology Center

64 See MINN.STAT.216.416.subv.-B (Exhibit INDT 66).
55 MINN.STAT.216.416.subv.3 (Exhibit IND' 66).
66 See Senate Billl456 Section 28 (Exhibit IND 100).

67 See Senate Bill 145¢ a No rebate may be paid under Minnesota Statutes 2016, section 216C.416, to an owner
of a solar thermal system whose application was apfrbye¢he commissioner of commerce after the effective date
ofthisactot ( Ex hir wo0}t | ND

68 MINN. STAT.116C.7793subdiv.3(Exhibit UST 14).
89 MINN. STAT.116C.7791subdiv.4.
" SeeMINN. STAT.116C.7791subdiv.5(b).



United State$ Certain Measures Relating U.S. First Written Submission
to the Renewable Energy SectbiS510) August, 7, 2018 Pagel0

( MassCE@ Yprovi des firebateso to offset the cost o«

(SHWs at residential, commercial, “ndustrial,
37. Sever al factors determine the fiBase Rebate
systembés (i) technical rating; (i1 )onsite.pected
Systems installed on the property of fanofit entities qualify for higher base level rebates than

systems housed at residential or commercial locaffosd d i t i on a | rebate fAadd

available for systems ifostdall &dhridacisystermigveess de s i
with an annual income under certain threshalés ( t h e -bid med meeb™at e adder 0

3. MassCEGadmi ni sters the SWHP in accordance wit
Ma n u MassCECssues separate manuals fiesidential/smailand commerciascale

systems, respectively. It issued the most recamtd currently effectivé Program Manuals on

May 1, 2018°

39.  Asthe United States will explain in Section Il below, the measure that India refers to as
the AiMasetts Man ufianotwithinéhePradndeermdosf reference because it
was no longer in legal effect when tRanelwas established on March 21, 2017.

ITI.  Requests for Preliminary Rulings

“"The Centewpuibd iz ofigguastie agency that administers the SH
Massachusetts Legislature in 200®ee Massachusetts General Laws, Chapter 23J, Section 2(a) (ExhibitAND

2 MassCECResidential and SmaltScale Solar Hot Watd?rogramManual(May 1, 2018) Z018SmaltScale
Manuab ) p 1 i 1B)xphli;sbealsoMBESSCECCommercialScale Solar Hot Water Program Manual
( Mar 1,20B0cmteércialScale Manual ) , p 1 {1&xhi bit US

“For example, systems installed at residential and comn
$0.21/kBTU whereas systems sited on the property ofammono f i t enti ty qualify for a #fr
$0.43/kBTU See, e.g., 2018 Sm&caleManual Table 4 (Exhibit US 15).

74 See, 201%mallScale Manuh Section 2.5.
75 See, 2018 Sma8caleManud, Section 2.6.
76 See, 2018 SmaBicaleManud, 2018 CommerciaScaleManual

'ndiads First Written Submission, para. 1096. (AThe me
(i.e., Massachusetts Manufacturer Adder) under the CSHWP which are granted/offer on the condition that a system
uses eligible Massachusetts manaft ur ed components. 0)
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40.  As the United States will explain below, thaMC Adder’® (formally provided for under

the Los Angeles SH9) and theMassachusetts Manufacturer Adfgformally provided for

under the SHW®) were no longer in legal force when the Panel was established on March 21,

2017. Accordingly, the United States requdiséd the Panel find that these measures fall outside

the Panel 6s terms of reference, and, accordin

41, In addition,two of themeasures identified in Inddasequest for panel establishménthe
(i) Solar Thermal Rebateand(ii) Solar PV Rebates under thBnnesota Solar Incentive

Program(MSIP) i werenoti ncl uded i n I ndiads requtest for co

subject of consultations between India and the United States. Specifically)dingnigl
Ameasures at 1issueo0 were not included in I ndi
and not consulted on by the parties:

0) Solar PV RebatéMinnesota Statat MINN. STAT. 116C.77%%

(i)  Solar Thermal Rebai@linnesota Statut@16C.416%°

42.  Accordingly, the United States requests that the Panel find that these measures fall

outside oftheP a n ¢éeim® of referencand r ej ect I ndiabs request fo

43, In order to conserve the resources of the parties and the Panel, & States requests
that the Panel make preliminary rulgwn these jurisdictional isssvith respect to thél)

LAMC Adder; (2) Massachusetts Manufacture Adday;Solar PV Rebate; and (4) Solar
Thermal Rebate.

A.The ALAMC Adder o and dadMossiachulbedeso Maaluflf
Panel 6s terms of reference

Bl ndi ads First Writt eifiheBeabures a issuecompris@ a thealdMCGAulder nZaimtained
and/or granted under the LADWP SIP to the recipients on the condition that a minimum of 50% of the components
of the finisked solar photovoltaic modules and/or the qualifying equipment are manufactured and/or assembled
within the city of Los Angeles, California.)

“As defined in section I|I1.3, the f#ASI PO, refers to the

80See | ndiWroist tFémr sSubmi ssion, paragraph 119 (describing
S HWP tkesddifional incentives (i.e., Massachusetts Manufacturer Adder) under the CSHWP which are
granted/offer on the condition that a system uses eligible Miassatts manufactured components

81As defined in section I|I1l.K, the ASHWPO refers to the

82Seel ndi abs First WrittieiRBbahmeséobonSoparafV #MoAu( eso)
8Seeindi abs First Wr i t962¢.n., iRbabesfornstdllation of Splaa Tharmal Systeris 9 6 8 .

t
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4, The LAMC Adder and the Massachusetts Manuf
terms of reference because both measures were no longer in legéldorcel t her ef or e we
i n e x iisvhen theeParkel was established in March 21, 2617.

1. Measuresnotinlegaleffectiand t her ef or e habthetiidan exi st e
panelis establishedare Not WithinaPanddé s t er ms o f reference.

45.  Article 7.1 and Article5.2 of theUnderstanding oriRules and Procedures Governing the
Settlement of DisputésSUO overna panel 6 s t e Artiole 7.oprovideg f er enc e .

Panels shall have the following terms of reference unless the parties to the dispute
agree otherwise within 20 days from theabtishment of the panel:

AnTo examine, in the I|ight of the relevant p
agreement(s) cited by the parties to the dispute), the matter referred to the DSB

by (name of party) in document ... and to make such findings as visi s

DSB in making the recommendations or in giving the rulings provided for in
that/those agreement (s). o0

The Aidocument o referred to in Article 7.1 1is
describes the contents of the panel request:

The lequest for the establishment of a panel shall be made in writing. It shall indicate
whether consultations were held, identify Hpecific measures at issaad provide a

brief summary of the legal basis of the complaint sufficient to present the problem
clearly 8

46.  As the Appellate Body hgsroperly foundArticle 6.2coverst he measur es @i n
when the panel was established. SpecificalfE@i Chicken Cutsthe Appellate Body
observed that:

Thet er m Aspeci f i cinAniele62usggesss thattas a gerenal eule,
the measures included in a panel's terms of reference mumstdsaires that are in
existence at the time of the establishment of the Fanel

47. Insummarymeasuresiotii n exi stenceo for purposes of
t hat were previously in | egal effect, but dAwh
established’

84 Further, neither measure was in legal effect when India submitted its request for the establishment of a panel on
January 17, 2017.

85DSU, Atticle 6.2. (emphasis added)
88 ECT Chicken Cuts (AB)yara. 115. (emphasis added)
8TECT Selected Customs Mattemara. 184referencingSi Upland Cotton para. 263.
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2. The LAMC Adder falls outside the Panel 6s
longer in legal effect as of January 1, 2
when thePanel was established on March 21, 2017

48.  As explained above in Section 11.C above, LAD\MRsently administers the Solar

Incentive ProgramiSIPO) in accordance with th2017 SIP GuidelinegExhibit UST 5). The

Los Angeles Board of Water and Pow20i7S0P0o mmi s s i
Guidelineson December 6, 2017 and specifiedh at t hey fAshal | become ef
2 0 1%% The effective date is clearly marked on the cover oR01/ Guidelineg Hffective:

January 1, 20%y ) .

49.  Asisclear from a review of thatocument, th2017 SIP Guidelinedo notprovide for or
refer to the LMAC Adder.Indeed, India acknowledges that @17 SIP Guidelinemok effect

on January 1, 2017 and fAdo not conta®im any pr
other words, India essentially concedes that the LMAC Adder was not in effect on the date of
panel establishment. Il ndi ads concession on t

itsburded°t o establish that t hea nLMAXG sAdedRanelasash ean
established on March 28, 2017. Accordingly, the Panel should find that the LMAC Adder falls
outside of its terms of reference.

50.  While India concedes that the LMAC Adder does not appear iaGhé Guidelinesit

suggests it LADWP may continue to implement the LMAC Adder through28&5

Guidelinesasnd fAurgeso the Panel to rule on Indiads
asserts the following at paragraph 252 of its first written submission.

[Nt is not clear if theNet Metering and Solar Photovoltaic Incentive Program
GuidelinedNEM and SIP Guidelinegjated 4 December 2015 have been superseded
by the2017 Guidelines-urther, even if the 2015 SIP Guidelines have been
superseded, it is likely that the LAMAdder benefits under those provisions continue
to be providedAlternatively, there is a risk that the LMAC Adder or similar measures
are reintroduced. .

Each of Il ndi abs assertions on this score is wi

51. First not wi t hst aeddntoghe contrdry, & i6 dearshat @@L5 SIP
Guidelinesihave been s u20€ Gueidelthesd 0 Sipecti iecally, the I
of December 6, 2016 provides that

BE IT FURTHER RESOLVED that the new SIP Guidelines shall become effecti
January 1, 2017 anéplace the existing NEM and SIP Guideling@smphasis added)

88 Board Resolution of December 6, 206 16 (Exhibit US 7).

¥l ndiads First Written Submission, para. 252.

%1 Board Resolution of December 6, 206 16. (Exhibit US 7).
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The Boardoés expl iOL7iSI° GeidelmeBesrhean tl étr re2Pp1b atclkeed 2 h e
Guidelinedeaves no doubt that ti2917 SIP Guidelinesuperseded th2015 SIP Gudelinesin
thar entirety.

52.  Secondin addition to approving th2017 SIP Guidelineghe Board explicitly

terminated the LMAC Adder in its resolution of December 6, 2016. Specifically, the Board
adopted the foll owing pr opsadeature df tb8olarineemivesr e 0 t h
Program.

Similarly, the Los Angeles Manufacturing Creditl be removed There have been no
requests for this manufacturing credit for otfeeeyears (emphasis added.

Thus, even if India were able to establish that certain elements 201BeSIP Guidelines
remained in effect at the tintke A n e | was established, the Board
the LMAC Adder was not one of those elements and did not sunaseJanuary 1, 2017.

53.  Third, Indiaproffers no evidentiary support for the assertionfhatt i1 s | i kel y th
Adders benefits under [tf2915 SIPGuideline} cont i nue % AtaryetepghstPvi de d.
Guidelinesexplicitly state that LADWP prodies i ncent-it venesoobaai 8onheae th

il ump sum up % lootheoworpsatiSiReGuitedinesby its terms, does not
entitle qualifying customers to the continued stream of payments to which India alludes.

54. Moreover, rtelseo |l BiIddarohd of December 6, 2016 r €
no requests for [the LMAC Adder] for over thr
issuedany payments with respect to the LMAC Adder, the most recent of such payments would

have occurreth December 2013t the latest India has cited no evidence demonstrating that

LADWP issued any such payment after that date, much less established that such payments

continue to flow now.

55, Fourth I ndiads assertion t haderofisinfiaemeasuress a r i ¢
arerei ntroducedo is wholly unsupported. l ndeed,
perceives such a risk or why the Panel should take this risk seriously. At any rate, there does not
appear to be any real impetus E&DWP to reintroduce the LAMC Adder given that, as noted,
ithere have been no reques®®so for the LAMC Ad

56. In sum, India has failed to meets its burden to establish that the LAMC Adder was a
measure Ai n e xPanelnhthisdigut® was bseablishedoe March 21, 2017. In
fact, it is clear that the Board had already terminated the LAMC Adder when India filed its

92 Board Letter of November 2@016 (Exhibit US 9).
®l ndiads First Written Submission, para. 252.

94 Seg 2015 SIP Guidelings S e ¢ t iThe incedtivepayedit will be calculated usthg Estimated
Performance BasdBuydown (EPBB) incentive formula (rounded to the esadollar), which allows for lamp
sum upfront incentive payment. EPBB basesititentive paymentontley st e mod & peoxmarea ¥ e
(Exhibiti IND 26).

9% Board Letter of November 26, 20{Bxhibit UST 9).
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request for the establishment of a panel on J
the LMAC Adder by resaition on December 6, 2016; tB817 SIP Guidelines which India
acknowledgsdo not provide for the LMAC Addédrtook effect on January 1, 201¥.ndi a 6 s
assertion that LADWP continués provide benefits under the LMAC Adder are unsupported

and refuted by facts entered by the United States. Nor has India substantiated its concern that the
LAMC Adder could be rentroduced. Therefore, for the foregoing reasons, the Panel should

findthatt he LAMC Adder falls outside of its terms
request that the Panel examine and render findings with respect to the LMAC Adder.

57. Moreoverl ndi a has provided no reason feo the P
that precludes a panel from examitmethegpan@leasur e
was establishedAs explained above, the Appellate Body has identtfirealexceptions to the
Ageneral ruleo that a patnoelndesa stuerrenss tohfa tr eweerree
at the time the panel was establishEdst, a panel may examine an instrument that entered into
forceaftert he panel was established, provideendt t hat
change t h e measwedhatasn effe€t when the panel was established and

identified in the panel reque8t. Seconda panel may examine measures that exeédrethe

date of panel establishment, if the complaining Member alleges that such measures continued to
produce A e f impawingf bendfith acdruing/te tigeMemmberunder a covered
agreement at the time o¥ the establishment of

58.  Accordingly the LMAC Addemwas notin existence when theanelwasestablished and
thereis nojurisdictional basis for th@anel to examine or make legal findings with respect to the
LAMC Adder.

3. The Massachusetts Manufacturer Adder f all
reference because it was no longer in legal effect as of January 1, 2017 and
thereforewas no't ii n e xPasetwanestablished dtndarcht2h e
2017

59.  TheMassachusetts Manufacturer Addefit he Adder 06) was not a me
when thePanel was established on March 21, 20kidia alleges that th@strumentghat

provide for the Massachus e tatetheFbbal0l6fSmadbtaler er Ad
ManuaP® andFeb. 2016 Commercigbcale Manuaf® MassCEC issueboth of these manuals

on February 12, 2016° On October 5, 2016, however, MassCEC issuedPmgram

9% ECT Selected Customs Mattemara. 184referencingSi Upland Cotton para. 263.

9TECT Selected Customs Mattemara. 184referencingSi Upland Cotton para. 263.

98 Exhibit IND-73.

99 Exhibit IND-74.

10Seel ndi a6s First Writtl®. Submission, paras. 1096
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Manuals$®! that supersedétf the manuals issued ¢iebruary 12, 2016In other words, the

legal instruments that allegedly provide for the Adder were not in legal force as of October 5,

2016, and thus not in force on March 21, 2017, wheP#melwvas established. Thédone

demonstrates ththeAd der fall s outside of the Panel 6s t

60. In addition, the Program Manuals issued on October 5, 2016 explicitly terminated the
Adder, effective December 15, 2016. Specifically, the firsepEgheResidentialand SmaH
Scale Solar Hot Water Program Manyaffict. 2016 SmaiScale Manuai )s affixed with the
following announcement:

NOTICE

A As of December 15, 2016, new Applicatioml not be eligibleto receive the
Massachusetts Manufactured rebate adeenphasis original)

61.  The language terminating telderis replicated at page one of tBGemmercialScale

Solar Hot Water Program Manuél@ct. 2016 Commercigb c a | e M aherefare, the text

of theOct. 2016 Manualgi.e., Exhibits USi 17 andUS1 18) confirm that the Adder was no

|l onger in | egal effect as of December 15, 201
e Xi st enc danewab establishdde®n March 21, 2017.

62. Infactt ndi a acknowl edges that the Adder was #dd
Manuals issued on October 6, 2098.India nonetheless suggests that cetainefits continue
to flow fromthe Addeand sur mi ses that fAthere i sswili sko th

be -iimter o tulcneddi.ad fit h er ePaoetoedaminegedsakefintirge with
respect to the Bpedifsallyplndiastaasthatd Adder .

IndiaunderstandghattheMassCEC issued a new program manual for residential
scale and commercigkcale on 5 October 2016 and on 2 November 2016,
respectively. The new manuals discontinued with the Massachusetts Manufacturer

101ISee MassCECResidential and SmaHScale Solar Hot WatéProgram ManualOctober 62016), p.1 (Exhibit
UST 17); MassCECCommercialScale Sar Hot Water Program ManudOctober 6, 2016). 1 (Exhibit USI
18).

102 MassCEC makes clear that the laiestime Program Manual supersedes previously issued Margegs.e.g.,
Feb. 2016 Smalbcale ManualSection 5.5Changes/Amendments to the ProgrManua), which provides that

The requirements listed herein are subject to change without notice to potential Applicant

Parties. Thi®’r ogr am Manual has been distri biteeited el ectroni
is the responsibility oApplicantPar i es t o check MassCEC6s website for
modifications to the Program Manugd which they intend to responkllassCEC, the

Commonwealth of Massachusetts, and its subdivisioospt no liability and will provide no

accommodation to an Applicamho submits an Application based an outof date Program

Manual and/or related documeriemphasisadded

] ndiads First Written Submission, para. 1098.

) ndiads First Written Submission, para. 1098.
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Adder. However, it is likely that the Massachusetts Macturer Adder benefits
under the old manual continue to existirther, there is risk that the Massachusetts
Manufacturer Adder or similar incentives ard@mgroduced®

|l ndi ads ass erarewithousmet.n t hi s scor e

63.  First Indiadoesnotevenattpnt t o substantiate the assert.]
[ Adder] benefits under tSkcendatbhngratmaha SHAWMP cont i nu
provides incentives in the form of dpr ont fAr ebat eso based on the i
solar hot watesystem'® In other words, the SHWP does not entitle participants to the

continuelst r eam of Abenefitshaod t o ndhiadls kodicaral t ha
that the Massachusetts Manufacturing Adder or similar incentives [will be] iatredd 0 i s mer e
speculation that India has not even attempted to substantiate with evidentiary support.

64. In sum, India has failed to meets its burden to establishitbhdtassachusetts
Manufacturing Adder was aPanetnassuspgewds n exi st en
established on March 21, 2017. In fact, it is clear that the MassCEC had already terminated the
Adder when India filed its request for the establishment of a panel on January 17, 2017.

Specifically, the MassCEC explicitly stipulated that thed&r was no longer available as of
December 15, 2016. |l ndi ads assertion that be
wholly unsupported and refuted by facts entered by the United States. Nor has India bothered to
substantiate its concern tithe Adder could be rmtroduced. Therefore, for the foregoing

reasons, the Panel should find thatMessachusetts Manufacturing Addalis outside of its

terms of reference and reject mdkefillingswith r equest
regectto that measure.

65.  Accordingly, the Massachusetts Manufacturing Addess notin existence when the
Panelwas establishe@ndthereis no jurisdictional basis for theanelto examine or make legal
findings with respect to the LAMC Adder.

B. T h eSoldr Thermal Re b at e®S clnaReba®V wer e not the subje
consultations between India and the United States and therefore fall outside of the
Panel 6s terms of reference

66.  India seeks legal findings with respect to theSolar Thermal Rebatand (2)Solar PV

Rebatams provided under the program India charac
Progr amo. The United States has described th
India, lowever, did not identify either of thesgo measues in its request for consultations of
September 9, 2016. Therefore, both measures fall outside thésRamak of referencandthe
Panel should reject I ndiabés request for | egal

' ndiads First Written Submission, para. 1098.

106 See e.g.MassCE(ResidentialScale Solar Hot Water Program Manu#&ebruary 25, 2106) Section. 3.3
(Rebate Calculation) (Exhibit IND 73).
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67.  Articles 4 and 6 of the DSU ad in tandem make clear thanly those measures that
were the subject of consultations between the parties to a dispute are properly withiid aspanel
terms of reference. As stated by the Appellate Bodrazil i Aircraft

In our view,Articles4and 6b t h e seDf@&tb & process by which a complaining
party must request consultations, and consultations must be held, before a matter may
be referred to the DSB for the establishment of a pdhel.

68.  Therefore, measures that a complaining party did notifgentits request for
consultations are not within a padeterms of referenc&?

1. T h eSolér Thermal Rebate® does not fall within the P
because India did not identify that measure in its request for consultations

69. India did not dentify theSolar Thermal Rebatés its request for consultationgs noted
in section 11.J above, India characteritles Solar Thermal Rebass a component of the
Minnesota Solar Incentive Progrgdn SIPoO )n its first written submissionin its request for
consultationshowever Indiadescribedhe MSP and its implementing legal instruments in the
following manner.

Made in Minnesota Solar I ncentive Program (AM
the criterion established under the Made in Minnesota 8lar Energy Production
Incentive law (Minnesota Statute 8 216C.414, subd. 2 (2013y)SIP offers
incentives to consumers who install PV and solar thermal systems using solar modules
and collectors that are certified to be "manufactured in Minnesota"progeam is
only available to customers of one of the Minnesota's three participating investoy
owned utilities (Minnesota Power, Otter Tail Power Company, Xcel Eneiidg.
rebate is equal to 25 percent of the sysiestalled cost up to a maximum of $2060
for residential, $5,000 for muifamily and $25,000 for commercial systems.

70.  Specifically,l ndi ads request for cosemsensuteati ons i de
Aadmini stered pur suant MinhesotaStatutd se206C.dld, sebd. R ab | i s
(2013) . o The fAcr it eMinnesota Statute 8 2160.44dbck 2 pedetai ns t

107 Brazil Aircraft (AB) para. 131see also

1085eeUST Certain EC Products (AB) para. 70 (AThee&d@ropgaesCommunconsult
March 1999 did not, of course, refer to the action taken by the United States on 19 April 1999, because that action

had not yet been taken at the time. At the oral hearing in this appeal, in response to questiorijvisidh, the

European Communities acknowledged that the 19 April action, as such, was not formally the subject of the

consultations held on 21 April 1999. We, therefore, consider that the 19 April action is also, for that reason, not a

measure atissuien t hi s di spute and does not.)dseelalso, UBiIUpldand n t he Pai
Cotton paras. 28&87 (holding that the scope of consultations is to be determined based the written request for
consultations.)
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Solar PV Incentivésee section 11.J.1), under which Minnesota provides incentives to property
owner s t botatphotonotaic mbdulé§Bnoti s ol mmalt heyst ems. o

7. Therefore, the scope of Indiads request fo
Solar Energy Priddwdt iiscn Itrhee meiassald es fAadmini s
criterion established undbtinnesota Statute § 216C.48dbd 2. Accordingly, measures

admini stered pursuant to different Acriterion
for consultations and the Panel 6s terms of re
72. In this regard, the United States notes that criteria for the Solam@hBRebatappeain

a different section d¥linnesot® statutory code (216C.4Xabd. 3 anddiffer from the criteria

pertainingto the Solar PV Incentive$® Because India limited the scope of its request for
consultations to measures Aadministered pursu
Statutes 8§ 216C.418Libd. D, theSolar Thermal Rebategecessarily falls outside the scope of

I ndi adandrlequieamel 6s terms of reference.

2. TheSodl ar PVd®kRebaned f all within the Panel
because India did not identify that measure in its request for consultations

73.  Asexplained at section lll.C.1 abodkes cope of I ndiabds request |
limited totheSolar PV Incentiveit hat i s, the measures fiadmini st
established under Minnesota Statute § 216Cstibdl. 2. Accordingly, measures administered
pursuanttodiffeent #Acriteriono necessarily fall outsi
consul tations and t h énth®aegaed| tliednitedeStaresnotesfthatithe f e r e
legal provisions that provide ftihhe Solar PVRebateappear in a different seeh of the

Minnesota statutory codei.e,, Minnesota Statute 816C.7791 anddiffer from the incentive

criteria that pertain to th®olar PV Incentive!!

74. Because India Iimited to scope of its requ
pursuamto the criterion established under Minnesota StaB@I&K5C.414ubd.  theRebate
forSolarPVModulemecessarily falls outside the scope

the Panel 6s terms of reference.

IV. INDIA HAS NOT DEMONSTRATED A BREACH OF ARTICLE I1I:4 OF
THE GATT 1994

75. India has failed to establish that the measures at issue breach Article IlI:4 of the GATT
1994 In particularindia has noimet its burden oflemonstrahg that these measures (1)

109See MINN.STAT.216C.414.8bv.1-5 (2013) (Exhibit INDi 66).

1101 particular, the incentives that were provided urgl2d6C.414ubd. 2( i Sol ar Ener gy Product i c
were fApebbeerhanc¢e.e., paid out based on the amount of
the incentives were available undd6C.416subd. 3 A Sol ar Ther mal Rebafdarmeadfo), were
upfront Arebatesd keyed to the Ainstalled costodo of a s

HIMINN. STAT.116C.7793subdiv.3(Exhibit UST 13).
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fia f f entetalia, t he i n,t efrpnuarlc hhausépeoductsr ofirs a(l2e)0 accor d 0
favourableo treatment to imported products wi

76.  GATT 1994 Article lll:4provides:

The products of the territory of any contracting party imported into the territ@myyo
other contracting party shall be accorded treatment no less favourable than that
accorded to like products of national origin in respect of all laws, regulations and
requirements affecting their internal sale, offering for sale, purchase, trarigportat
distribution or use.

77.  As the Appellate Body found iKoreai Various Measures on Bedifiree elementare
required to establishb r e a ¢c h o f nationdliteeatinezbligations

[i] that the imported and demesti ¢ipjodbat:
measure at issue is a dlaw, regul ation, or
of fering for sale, purchase, transportatio
i mported products are acconthhtadcordettess f avou
like domestic products:?

78.  With respect to the third elemeatme asur e accords filess favour
imported products within the meaning of Article IlI:4 if the meagnedifies the conditions of
competitionin the relevantmak et t o the detri m&nt of i mported

79. I ndi ads fausgruwha mdiacharacterizesthsfi i nwvenrzti ingo ef fect s
measures at issd& Althoughthat term might be a useful shorthand in certain circumstances, it

does not replace the actual language or necessary elements set out in ArticféHe8:GATT

1994,

80.  To recall,there are threseparate elementsrfestablishing a breach of Article #l: Two

of those element$ ( i dffecingo t he Asal eo , @puandhiaisye o0
favorable treatmenfi are at issue in this dispute. India cannot make out its prima facie case
without meeting its burden with respect to bothhese elements. That is, if India does not
establish thah measure affectsh e Auseaseor i pfgilodudsithiethec . )
meaning of Article 1ll:4 the measure cannot be foundoreach ofarticle Ill:4. Furthermore, if

=]

us

112 SeeKoreal Various Measures on Beef (ARjara. 133.

113US1 FSC(Article 21.51 EC)AB), para 215. (emphasis addesBe alsdoreai Various Measures on Beef

p ar a. Afar@al differénce in treatment between imported and like domestic products is thus neither necessary,

nor sufficient, to show a violation of Article Ill:4. Whether or moported products are tredte 6 | ess f avour abl
than like domestic products should be assessed instead by examining whether amadifiasethe conditions of

competition in the relevant market to the detriment of imported praducts ( e mp h Bhailansli CGigdretesd ) ;

(Philippines) (AB)para. 130( i[ T] h e examinati on o f whet her i mporte
ficannot rest on simpl e assertiono, cl ose scrutin;
identification or elab@tion of itsimplications for the conditions of competitionorder properly to support a

finding of |l ess favourable treaftmasisadded)dder Article |11

145eel ndi a6s First Written Submission, paras. 51, 172, 2
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a measure doewtiaffecbt he Auseasgeor i wlaipredoctit isdifficult tp
see how theneasureouldi modi fy the conditions of competit
on the marketand thus would not meet the third elemenile$s favorabléreatmend. Inshort,

ameasure thatdoesratf f ect 0 t heaBeseoféalt edpuerthb.) of a
meaning of Article 1ll:4 does ndireach Article IlI:4.

81.  As the Appellate Body has founithe determination of whether a measureacr ds 7l es s
favourabl eo treatment to i mported products wi
mere assertion, but must also assess the meas
Specifically, inUST FSC(Article 21.51 EC), the Appellate Body observed that

The examination of whether a measure involves "less favourable treatment" of
imported products within the meaning of Article 1l1:4 of the GATT 1994 must be
grounded in close scrutiny of the "fundamental thausl dfect of the measure itself".
This examination cannot rest on simple assertion, but must be founded on a careful
analysis of the contested measure and afifdications in the marketplaceé®

82.  Moreover, as stated by the Appellate Body irailandi Cigarettes (Philippines)

A[ T] he examination of whet her i mported p
ficannot rest on simpl e assertiono, cl ose
normally require further identification orabloration of itdmplications for the

conditions of competitioim order properly to support a finding of less favourable

treatment under Article 111:4 of the GATT 1994%

83.  Relatedly, inkKoreail Various Measures on Beehe Appellate Body noted that

A formal difference in treatment between imported and like domestic products is thus
neither necessarppor sufficient to show a violation of Article 111:4. Whether or not

i mported pr o dasxcfaveuraithan like damadticepcbdufits should be
assessed instead by examinmwgether a measure modifies the conditions of
competition in the relevant market to the detriment of imported praducts

84. India, however, has natemonstrate thatthe measures atissaep er at e t o fAmodi f
conditions of compeiiton t o t he det r i men fortmfmatieinpafrft edt g r o
the usedo of i mported renewabl e energy product

Therefore, as explained further below, India has failed to establish that the meassies ate
inconsistent with Article 111:4 of the GATT 1994.

A.l ndia has failed to establish that the Aco
Washingtondts Renewabl e Energy Cost Recover
with Article 1l1:4 of the GATT 199 4

15UST FSC(Article 21.51 EC) (AB), para. 215.
118 Thailandi Cigarettes (PhilippinesjAB), para. 130.
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85. India has providedoe vi dence that substantiates its a
Afcreate a demand for equipment [ manufactured
competing Ol i ke pr odtcNorhds Indiaiprosided evidemde thAva s hi n gt
demonstrates that the measure ati¢ssno di f i ed t he Aconditions of
Washingtondés mar ket for renewabl e energy prod

g86. Il ndi a suggest s tphaaytmetnh es Of cpar sotv i idreade nutnidveer RE
the widescaleadoptionof Washingtoamade renewable energy produictdVashingtort® In

particular, India refers to exponential growth in the number of solar PV systems installed in
Washington state between Z00when RECIP beganand 2015%ee] ndi ads Fi r st Wr |
Submission, Figure R inserted below).

GROWTH OF SOLAR IN WA
Annual additions of solar PV systems in WA incentive program prepared 1-27-2016
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Phil Lou, Solar Energy Specialist, Washington State University, Energy Program
905 Plum St SE, Olympia, WA 98504, 360 956-2132 Office, 360 236-2132 Fax, LouP@energy.wsu.edu

87.  None of the information relied on by Indiaoweverjndicates what percentage of
installed systems if any i contain components manufactuiadVashington. In other words,

while the bas¢ e v e | Acost recovery incentiveso may ha
PV systemsuvrit large, the informatio that India presentsdoests uggest t hat the 0
i ssueo have incentivi zed omadefsaldr P\esgsterastboo t he fwu
componentsn particular. Moreover, while India refers to data indicating that Washington has
fundedappmei mately $17 million in ficost Yecovery i
7See I ndi ads First Written Submission, para. 24.

1835eel ndi atongittelr Submission, para. 24 ([T]he measures at issue also confer a benefit on Washington
based manufacturers of these specified components. This is also evident from the growth of the salaltgiboto
systems in Washington during the period from200t o 2015é0) .

%See I ndi ads First Wr iFurther,ms 0628 Baptersberi2@ls, Washirsgtorastate Bubiget(héd
forgone USD 17,023,303 in public utility tax receipts. This amount has been spent on investment cost recovery
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nothing in the information India cites identifies what proportion of incentive payméinasy i
were associated witlhe useof Washingtoamade renewable energy equipment or conepds.

88. Therefore, India has failed to demonstrate
incentivize the installation of Washingtonade renewable energy products. Because

incentivization?®is the vector by which India claims that measures atisad f ect 0 t he fu
products within the meaning of Article 111:4, India has necessarily failed to establish that the
measures fnaffecto the Auseo of products with
has failed to demonstratieatthe meas r es at i ssue fimodi fy the cond
between imported and domestic products in Washington. As explained aboyasare that

doesnotfia f f ect 06 t he fAused (or A mecessahldoesmaibreadns al e 0,
Article 111:4 of the GATT 1994.

89.  For the foregoing reasons, the Panel should find that India has failed to establish that the
Ameasures at issueo with respect to the Washi
Incentive Program (RECIP) are inconsisterthwArticle 111:4 of the GATT 1994.

B. India has failed to establish that the California Manufacture Addef?( i SGI P
Adder 0) provi ded f o rGenemibe|ncenihve Prodram(SGiIPrR 6 s Se
is inconsistent with Article 111:4 of the GATT 19%

90. Indiahas povided no evidence that substantiates its assertioth#n&GIP Adder

operates t o i fporchassmeiflfedprobuatyof Cakforniaa i &3 Nor.has

India provided evidence demonstratititat theavailability of the SGIP Adder otherwise

operatesto modifthei condi t i ons of ¢ o mpenéwableiemergy i n t he m
equipmentin Californiit o t he det er mi na nBventhbugh SGFP basbeerd pr o «
in existence since 2001, India does not bother to proffer any data condesnimgany

individualsi if anyi have availedhemselve®f the SGIP Adder. Indeed, based on the

information cited by India (or lack thereof), it is unclear whether the availability of the SGIP has
hadanyfii mpl i cat i on [ f2bmrdalifotnb.e mar ket pl aceo

91. Even if India were able to show that availability of SGIP incentives have driven the

installation of renewable energy and storage equipment in Califerititarge, this would not

establ i sh thatie,t hteh efi SAiGmePa sAudndee eadt biusyseu eso )t oh aisu si
Californiamade products particular. At any rate, as noted, India does not even attempt to

incentive paymentfor electricity generated through certified renewable systems, the bulk of which are residential
rooftop solar systemso )

10Seel ndi ads First Written Submission, paras. 51, 172, 2

121Seel ndi ab6s First Wai t THemmeaSuweb ahisssiesaredhe additpmal [SGIP] incentives, i.e.
California Manufacturer Adder provided to the applicants pursuant to the Handbooks under the SGIP by the State of
California (through the Program Administrators) for generating é#gtcontingent upon the use of the eligible
equipment manufactured in Califorroa)

22l ndi aés First Written Submission, para. 176.
1235eeUST FSC(Article 21.57 EC) (AB) para. 215
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demonstrate that the SGI P Adder has incenti vi
storage products manufactured in California.

92.  Once again, becauseentivizations the vector by which India claims tithe SGIP
Adder has fAaffect[ed]o the Auseo of products

necessarily failed to establ i sproductswiththe he SGI P
meaning of that provision. Consequently, India has failed to demortsiasiiee SGIP Adder
accords fAless favorabledo treatment to i mporte
GATT 1994.

93.  For the foregoing reasons, tRanel should find that India has failed to establish that the
Ameasur es at i s s3GEare wdortsistentrwithsAptieleclit:4 of tioe GATT e

1994,

C. India has failed to establish that the LAMC Adder providedforunder Los Angel
Solar Incentive Program (SIP) is inconsistent with Article 111:4 of the GATT 1994

94.  As noted in Part Ill aboveéhe LAMC Adder is not withirt h e  Ptarmseof réfesence
because the LAMC Addevas no longer in legal effeathen the Panel was established o
March 21, 2017%ee section IlI1A.2 above).

95. Inadditon,ont r ary t o ¢ affidmatveevideace demonstratesnhat the

LAMC Adderhasnoti nhcenti vi zed the fAuseo of solar powe
manufactured in the city of Los AngeleAs noted above, the Los Angeles Board of Water and

Power (LADWPOQ) terminated the LAMC Adder on December 6, 2016 becaasse had

sought to avail of the LAMC Adder since at least 2013. Specifically, the Board ResBtttion

stated that

Similarly, the Los Angeles Manufacturing Credhill be removedThere have been no
requests for this manufacturing credit for over thyears (emphasis added’

96.  The fact that no one has even requested (much less received) the LAMC Adder since
2013 contrassetsi ondi héds t he A dfdestain congpenenisnc ent |
manufactured in Los Angele$®® Because incentivization is the vector by which India claims

124 ADWP BoardAGENDA, Item no. 15 (December 6, 2016) (notadpption of Resolution 017 1)L({Exhibit US
i7).
125 ADWP Board Letter with Proposed Resolution 017 1M&vyember 26, 2006 Exhibit UST 9), p.6:

Removal of Incentive Adders

The incentive adder for Building integrated PV has not been requested fastaine year and will be
removed from the proposed Guidelines in efforts to further streamline the program prdgiestady, the

Los Angeles Manufacturing Credit will be removed. There have been no requests for this manufacturing
credit for over thregears (emphasis added)

see alsd. ADWP BoardAGENDA, Item no. 15 (December 6, 2016) (noting adoption of Resolution 017 111).
(Exhibit UST 7).

26 ndi aés First Written Submission, para. 274.
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thethatLAMC Adder has naffect[ed]o the fiuseo of pro
India has necessarily failed to establish that#®IC Adder daf fect [ s] o0 the 0

with the meaning of that provisiorConsequently, India hadsofailed to demonstratehatthe
LAMCAdder accords filess favorabledo treatment t
Article Ill:4 of the GATT 1994.As explained above,measure that dogmta f f ect 0 t he Au
(or Apurchaseo, fMmecaskatydlpoest oo} dGimoadi pyodhet con
competition to the det rhydeéniion, dodnota mpor d edl s ® d
favorabl ed tr eat maithinthe neeaningg Article :d of the QAT TUIOHM .S

97. At any rate affirmative evdencedemonstrates théte LAMC Adder hasioti modi f i ed
the conditions of competiti obpetifically thedUnigeet r i me n
States notes that Lésgeleshas made significant achievements with respect to the installation

ofsohr PV systems. For example, in 2016 LADWP
interconnectedo ut¥ InR0oL7% LosAmgeldsias reddgnized orchavl®g at e s .
the fimost i nstal l e dtheloitedsStatesqpfienadddoincreasn solary ci t y

installation during 20162 Crucially, the LAMC Adder was in legal effect through the end of

2016 that is, during theameperiod when Lo#\ngeleswas reportedly experiencing significant

growth in solar PV system installatiohonetheless, asoted above, not singleperson sought

to claim the LAMC Adder during 2016 or the two years pribhis demonstrates that the MC
Adderhasiotoper ated to fimodi fy the conditions of ¢
components manufactured in LAageles Accordingly, the LAMC Adder has not accorded

Al ess favorableo treatment to Ai mported produ

98.  For the foregoing reasons, the Panel should find that India has failed to establish that the
Ame as ua te withsesped  Losngele®  Aude Aconsistent with Article 111:4 of the
GATT 1994.

D. India has failed to establish thatthe Montana Tax Incentive for Ethanol Production
(AMTI EPO) i s inconsi stent with Article |11

99.  Asdiscussed in Part &dbove the Montana Department of Transportation records indicate

no entity has availed of MTIEP since 19%&€ section 11.D). The fact thato entity has

received a tax incentive under MTIEP in over
MTIEPh as i n c e nus®'? df praslutts of Mentarfarigin. Because incentivization is

the vector by which India claims thefTIEP hasfi af f ect [ ed] 06 t he Auseod of
meaning of Article Ill:4, India has necessarily failed to establish tieMITEIPA af f ect [ s] 0 t
Ausedo of products wit hCondequentlyelradia hadsgfailedfto t hat pr

127See ADWP Net Metering (NEM) and Solar tentive PrograntSIP) DASHBOARD (July 30, 2018)
(AMi |l estones/ AchikeeMements) (Exhibit US

1285ee ADWP Net Metering (NEM) and Solar tentive Program (SIP) DASHBOARD (July 30, 2018)
(AMi |l estones/ AchikeeMements) (Exhibit US

295ee] ndi abds Fiurbsnti sVEriiotntireefied, tha meastirésSalte( tiie conditions of competition in
the market in favour of the domestic products and final product derived from such domestic products to the obvious
detriment of the imported products or final produatwiEd fromuseof such imported produét.) . (emphasi s ad
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demonstrate theITEIPaccor ds Al ess favorabledo treat ment 1
meaning of Aticle Ill:4 of the GATT 1994.

100. Forthe foregoing reasons, the Panel should find that India has failed to establish that the
Ameasur es at i VIRIRace inconsistent with Artirle idl:4 of thedGATT 1994.

E. India has failed to establish thatthe Montana Tax Credit for Biodiesd Blending and
Storage (Biodiesel Tax Credit) is inconsistent with Article 111:4 of the GATT 1994

101.  As noted above, Montana DepartmenRefvenuegecords indicatéhatno taxpayer has

sought to clainthe Biodiesel Tax Credit sin@)11 Seesection, II.LE). The fact thaho entity

hassought (much les®ceived the Biodiesel Tax Credih sevenyears ont r adi ct s | ndi
assertion thahe Biodiesel TaxCreditas i ncenti vi zed t he -ofiginseo of
Accordingly, lecause incentivization is the vector by which India claimsBatiesel Tax

Credthas nAnaffect|[ed] o the Auseo of products witdt
necessarily failed to establish that Biediesel Tax Credifi af f ect [ sfpbodutth e fAuseod
within the meaning of that provisiorBy the same tokerindia has also failed to demonstrate the

Biodiesel TaxCrediac cor ds fl ess favorabledo treatment toc
of Article Ill:4 of the GATT 1994.

102. For the foregoig reasons, the Panel should find that India has failed to establish that the
Ameasures at i ssueo wi t dreincansigestaith oftAdicleBli:4mfdi e s el
the GATT 1994.

F. India has failed to establish thatthe Montana Refund for Biodie s e | (ANBi odi es el
Ref undo) i s inconsistent with Article |11

103. As noted abovdylontana Department dfransportatiomecords indicatéhatno taxpayer
haseverapplied for(much less receivedhe BiodieseRefund Geesection, II.E). This clearly

rebuts | ndi a 6Biodiassl Refundas aeated atpreferente(e i ncenti vi ze
fi f iadiesel manufactured from Montana produéé Once again, écause incentivization is

the vector by which India claims thiie BiodieselRefundh as fAaf fect[ ed] o t
within the meaning of Article 111:4, India has necessarily failed to establishitthica f f ect [ s
Auseodo of products wit hCondequentlydiarhasmlgo fadedtot h a t
demonstrate thBiodiesel Refund c cor ds @Al ess favorableo treat m
the meaning of Article 111:4 of the GATT 1994.

f

he
] 6
pr

104. For the foregoing reasons, the Panel should find that India has failed to establish that the
Ameasur es at i gheRioeiesel Refundire incensigieatavith Attice 111:4 of the
GATT 1994.

Bl ndiads FirssiWwnit praemawababilBy®ica tak réfund for biodiesel manufactured from
Montana products would imply that distributors/importers/retailers would prefesetbiodiesel produced using
Mont ana produced ingredients. 0)
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G. India has failed to establish that the Connecticut Component IncentivéiCCI 0)131
provided for under Connecticut 6siR&AREOs i dent i
is inconsistent withArticle 111:4 of the GATT 1994

105. Indiahas provided no evidente substantiatés suggestiorthatthe Connecticut

Component IncentiveiCCI0)0 has playeaideci si veo rol e in inducing
ipurchasedo or MAuseo rreanuactaddin€oneeotieti ngia scemsp o n e n

to suggest that theCl has played such a decisive role based on figures India touts at paragraph

651 of its first written submission. Specifically, India cites a 2015 Connecticut Green Bank

report {.e., Residetial Solar Invesment ProgranEvaluation( i 2015 Gr eend®Bank Re,
st at e meiadfJunelB@ 201Fhe Green Bank] hasgsbursed $8.4 million ifRSIP]

incentive payments to 1,419 Contieat homeowners to purchase Bystems & The

evidenceupowhi ch I ndia relies, however, does not s

106. First, the figure India cites does not indicate what proportion of the 1,419 referenced PV
systemg if anyi were made in Connecticut or contain components manufactured in

Connecticut.In other words, while the bagevel RSIP incentivesSee section 11.G) may have

i ncentivized the fpuwritdangalsy 0fA ©d n sed tairc PtV lByme @\
information that India presents daestd e monst r at e t hat havee fAmeasur e
incentivized or fAaf f emadesdlad P\ systeemsion ®meponémss Conne
particular. Moreover, whilethe 2015 Green Bank Report notes that the Greenbank had

Adi sbursed $8.4 million incent iesmtindicatewhatnt s o a
proportion of incentive paymernisf anyi were associated with h es&fi or Apur chaseo
Connecticuimadesolar PV systems or components.

107. Secondthe Greenbank do@®t have the legal authority to gra@Cls under applicable
Conneticut statute. Specifically, the United States draws attentiSedtion 16245f(c) of the
General Statutes of Connecticut (Exhibit INCB9), which provides in relevant part that

The Connecticut Green Bank shall offer direct financial incentivelgiform of
performancébasedncentives or expected performarzased buydowns, for the
purchase or lease of qualifying residential solar photovoltaic systems or power

BlThe United St aComecticut CSanpondnhireentive (C@Y si short hand for I ndiaé
of the fAmeasures at issued under imdneer:RSI P, which I ndia

The measures at issue are: (i) additional incentive of up to five per cent of trepimable incentive

provided for the use of major system components manufactured or assembled in Connecticut; and (ii)

another additional incentive of up todiper cent of the theapplicable incentive provided for the use of

major system components manufactured or assembled in a distressed municipality or a targeted investment
community.See | ndi adéds First Written Submission, para. 65

B2l ndi ads FSubmssgion,\para. 679. e n
133 Seg Residential Solar Investment Progr&aluation, p 12. (Exhibit IND 84).

134 See, Residential Solar Investment Progiwaluation, p 12. (Exhibit IND 84).
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purchase agreement from such systems until the earlier of the following: (1)
December 312022, or (2) the deployment of three hundred megawatts, in the
aggregate, of residential solar photovoltaic installaffdve bank shall consider
willingness to pay studies and verified solar photovoltaic system characteristics, such
as operational effiency, size, location, shading and orientation, when determining
the type and amount of incentive.

108. Thus, section :@45f(c)aut hori zes the Greenbank to dete
i ncentiveso under RSI P operatomnalcitienay, see, Iscatiogr PV sy
shading and orientationo T h a tnotauthgrizeithie Grdembarsk to grant RSIP incentives

based on where a solar PV system or components were manufactured. Moreover, section 16

245ff(i) of the General Statutes of Connectic ar i fi es t hat Connecticut
Regulatory Authority (PURA]j notthe Greenbank has the authority to gra@tCls under RSIP.

Specifically 16245ff(i) provides that

The Public Utilities Regulatory Authority shall provide an additionalmtive of |

to five per cent of the theapplicable incentive provided pursuant to this section for

the use of major system components manufactured or assembled in Connecticut, and
another additional incentive of up to five per cent of the then applicatgative

provided pursuant to this section for the use of major system components
manufactured or assembled in a distressed municipality,

109. Therefore, Sections6-245ff(c) and 16245ff(i) of the General Statutes of Connecticut

makeclear that the Connecticut Greenbank dogthave the legal authority to issue RSIP
incentives payment associ ated wnanufactutettslari pur ch
PV systems or components. Likewise, the same indicatesdhadf the$8.4million in RSIP

Ai ncentives paymentso that the Greenbank repo
Apur chas e dCommacticimasutadured $olar PV systems or components.

110. Third, section16-245ff(i) of General Statutes of Connectidatesnot mandatethat

PURA grant any such incentive. Rathegiites PURAauthorityt o gr ant fAan addi ti
incentiveo of wup to five percent for solar PV
Connecticub Specifically, the operative text @6-245ff()p r ovi d e s gshdlarovid® URA A
an additional incentivefaup tofive per centf the therapplicable incentve 6 ( emp hasi s
added). The wptef iofe tpher pdintac ei Midi cates that tl
Assembly has given PURA the discrettorgrantizeron ad di t i on a | i ncentiveéf
maj or system components manufactured or assem

111. Inthis regard, the United States notes that India has provided no evidence demonstrating

that PURA has issued rules, regulations, odeglimesthat relate to th€ClI, much lesgver

made the incentive available to Connecticut homeowners pursuant to its discretionary authority.

In other words, India has failed to demonstrate thaCthkis (or hasverbeer) legally capable

of Anaffectingd the fApurchaseodo or Auseodo of pro

112. Fortheaforementioned reasoriadia has failed to demonstrate that R®IPAi me as ur e s
at i (bestheGl)operatetdi a f ftehcet o p wr c lichwl@r®V systems of
components in Connecticut withihe meaning of Article Ill:4.Consequently, India hadso
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failed to demonstratihatt he measures at i ssue fimodi fy the ¢
imported and domestic products@onnecticut. As explained above, a measure that does not
affecto the Auseodo (or Mnmecessaileses, ndsaheodi é€yc
conditions of competition to the detriment of
accorsd frAalveosr abl ed6 treatment to i mported produc
GATT 1994.

113.  For the foregoing reasons, the Panel should find that India has failed to establish that the
Ameasures at i Comae cwii tc uincdrsisaemdvihtArtickedllel of the
GATT 1994.

H. India has failed to establish thatthei Mi_ c hi gan Eqgui pmenmtofoMwletdi p |
under Michigandosy Bdmavwal|deMidigagRIE B )( Ai s
inconsistent with Article 111:4 of the GATT 1994

114. Theevidence submitted by Indiaith respect tahe MichiganRESPin factrebt s | ndi ad s
own contentios that theMichigan Equipment Multiplieha si niid u ¢.ee, thaentiyized)

buyers topurchaseenewable energy system o f fi Mircihgiignaon olikedr é mepe@mr ¢ & di
p r o d uundesirable in the eyes pfpotential buyes].0t°

115. Specifically, at paragraph 747 of its first written submission, India inscribes a graph from

a 2017 Michigan Public Service CommissioMPS@) fannual reporto on th
Al mpl ¢ memta of ietAnmualRRepo8 6f Implementation of PA 295 Renewable

Energy Standard and the CeBtfectiveness of the Energy Standafd8 2 0 1 7 RES¥ Repor
The graph displays that total numberfidfi c hi gan Equi pment | nasenti ve
20092016. Specifically, the graph indicates that there were approxindg@8Michigan

equipment incentive RECs issusidce the inception of RESP in 2009, through 2016. The

United States has replicat ed stwritessulgnmssignh bel ow

Figure 12: Michigan Equipment Incentive Credits (20092016)

¥See I ndiads First Wri GiventhattBeuMichigas Bquippment Muftiplierandthg 8 2 ( i
Michigan Labour Multiplier provide additional incentives for the use of products manufactured in Michigan, the
relevant imported products do not get dupiality of opportunityo compete in the domesticarket of Michigan.

Since, the buyers are induced to purchase 'renewable energy system' of Mictigganthe 'like' imported

products, which are negated thguality of opportunitybecome undesirable in the eyes of a potential byer.

136 See MPSC,AnnualReport of Implementation of PA 295 Renewable Energy Standard and thEffectiveness
of the Energy Standard&ebruary 15, 2017), p. 21 (Figure 9) (Exhibit U30).
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116. The 2017 RESP Report also includes the following graph (Whohla does not reference
in its first written submission). This graph displays tittal number of Michigan RECs created
in years 2009 2015, with projections for years 202621. The graph indicates that there were
approximatel\20.5million total RECs gneratedn years 2002016

Figure 3: Michigan Renewable Energy Credit Projection
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117 Therefore, the figur es -aduipnweetinccetivedRBEGe.r at e t
RECsissued pursuant to the Michigan Equipment Multiplleave accounted for only
0.0000878% of all RECs generated since RESP began in 2009.

118. The fact t-bqui pMeohi gbaoent i ve aRMliesimalhave a:
amount of the all RECs generated over the life of RESP rebuts any suggestidichingdn

Equipment Multiplier hagé i nd uieedion¢enti vi zed) b uyeeewablet o fApL
energy systemshade in Michigan as opposed to imported like products. $wceativization is

the vector by which India claims thaihe Michigan Eqypment Multiplieri a f e tth e A useo
products within the meaning of Article Ill:4, India has necessarily failed to establish that the

Incentive REC$i afd etcie fiuseo of product s . hkewide t he mea
India has also failed tdemonstrate thincentive RECs accoi| ess f avorabl eo tre
imported products within the meaning of Article I1l:4 of the GATT 1994
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I. Il ndia has failed to demonstrate the nADel aw
Del awar ed6s Renewa IStasdards det REPHA) B mmconsistent i o

with Article 1l1:4 of the GATT 1994

119. India hadfailed to demonstrate that tBelaware Equipment Bonti¥ incentivizes the
fip u r c lofaen@vable energgroducts manufactured Delaware. Specifically, the United
Statesdraws attention to 26 Del. C. § 38}, theREPSAprovisionthat provides for the
fiDelaware Equipment Bonas.t reads as follows.

A retail electricity supplieshall receive an additional 10% credit toward meeting the
renewable energy portfolio standafB$S]established pursuant to this subchapter for
solar or wind energy installations sited in Delaware provided that a minimum of 50%
of the cost of renewablanergy equipment, inclusive of mounting components, are
manufactured in Delawar€?®

As discussed at section |1 .1 above, the fAcred
energy cr e®3A sior eotra iRE Cesl. e c tentity that $elfs elsctripalpehergg r 0 i s
to enduse customers in Delawarédy®

120. The United States understariddia to argue thahepr ospect of dAaddi ti on
woul d be attractive t o nppredectsiedasse RELsiayeer so o f
fitradable instrumasd with monetary valué?! This argument, however, is flawethile RECs
aregenerallytradable in Delaware, India has failed to demonstrate that RECs associated with the
ADel awar e Equiilep,memB o rBuspart@@sCafedtrpdable instruménor

have independent monetary value. Specifically, the United States observes that 26 Del. C. 8§

351(d) provideshe retail electricity suppliers shall receive an additional 10% dmalérd

meeting the renewable energy portfolio standards. 0 Utdryilamguagé iadicates that retalil

electricity suppliergannottrade Bonus RECs for monetary value, but use them only for
purposes of satisfying their obligations wunde

121.  Moreover, India has not demonstrated that the prospect of reg@&vimus RECs

incentivizes retail electricity suppliers to purchase renewable energy generation equipment made
in Delaware. Indeed, India has failed to show that retail electricity suppliers in Delaware make
anypurchasing decisions with respsztenewable energy generatiequipment

B’Seel ndi ads First Wr intedsarentisSuelcamprisesof:)@ha addit®mal710% dofedit toward
meeting the renewable energy portfolio standards established for solar or wind energy installations sited in
Delaware, provided that a minimum of 50% of the cost of renewable energy equipment, inclusive of The mounting
components, are manufactured in Delawai2elaware Equipment Bonus ) 0 ) .

13826 Del. C. § 35(d). (Exhibiti IND 54.)
13926 Del. C. § 351(d)
14026 Del. C. §352

“lSee I ndiads First Wri Theemwablerenycedits asertradalpeanstament® dah®, ( i
indeed, are traded for money) .
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122. Speci fical |l yss tuantduetro rDye | sacwhae need, A(ree t ai | el ec
companies that sell electricitytoends e c on$?amdr & g e n e t*¥(teitten uni t so
facilities that generate electrigjtare distinct entitiesit @ n e r a t i gemeratgpowiert s 0

whereas retail electricity unitistributethe generated power to ende customers. This means

t hat 0 gen d narétail electricitynprovider® make purchasing decisions with resp

to renewable energyenerationequipment.26 Del. C. § 351(d)howeverdoesnotrefer to

iigener at vicenetailelactritity stippliersnuch less indicate thitteyare eligible to

earn Bonus RECs based on the amount of Delamade guipment or components used in

their facilities

123. Therefore,fithe Delaware Equipment Bonusnet available to generation unjts

follows thatthe Bonus RECsdaoti ncenti ve them to Apurchaseodo or
manufactured in Delaware. Relatedfyetail electricity suppliers aneotin the business of

generating powerr and therefore do not purchase generation equipment as a matter ofi course

the Delaware Equipment Bonus necessarily does not incentivize tignuto c has e o or fius
generation egjpment manufactured in Delawark this regard, the United States draws
attention to paragraph 845 of I ndi abOelsharai r st W
Power and Light Ciosnptamg g miDed imaalvafmpelaware | el e ¢
and defaetdofigt er m buyer for the majori*¥ysof the R
Delmana Power states on its websifieDe | mar va Power i s an oalyectric
and does not generate electricity’

124. Moreover, SREC Delawat®r eports t hat @dSolar panels are
Del awaredo and have not bee'fIfwarpahelcascdoti n Del aw
produced in Delaware, thee | awar e Equi pment Bonus, by defini
Apur chas eo cbprodicts aithiethe nedningotiArticle 111:4.

125. For the reasons explained abowelia has failed to demonstrate that Belaware

Equipment Bonusperatsto incentivizet he fApur chaseodo or Auseod of r e
generation equipment made in DelawaB&cause incentivization is the vector by which India

claims thaDelaware Equipment Boniisa f D e ffitp®ir c hfase®0 oadf product s

14226 Del. C. 8352

1435ee26Del. C. 88352 ( i 6 Ge nmears & fadlity that converid a fuel or an energy resource into electrical
energy 0)

¥iSee | ndi a 0 s Subrissient pana/r845t(cttireg itnergize Delaware, Solar Renewable Energy Program
(Exhibit IND -55)). (emphasis original)

145 Delmarva Powernfrastructure 101 (Exhibit UB21).

146 SREC Delaware is a program establishethi® Progam tofi p r o SRECsdoDelmarva Power so they can

meet their requirement under the Delaware Renewable Portfolio
Standard http://www.dev.srecdelaware.com/documentation/#p{exhibit IND-57).

147SeeSee2017DelawareSRECProcuremenPr ogr am Webi nar at mi nutsarero: 56 (not
l onger manuf act ur &2B);seeals®E4Délaware&SREC PioocuremeésBogramWebinar,
Slide 4 (noting that @ASolar panel si2¢re no | onger manuf ;


http://www.dev.srecdelaware.com/documentation/#pilot
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meaning of Article Ill:4India has necessarily failed to establish thaBtbeusii a f e ¢ h e

Auseo of products with the meaning of that pr
demonstrate thBelaware Equipment Bonismo d it fhiees ondi t i ons of compe
imported and domestic productsrelaware As explained above, a measure that does not
affecto the fAuseo (or i ploesotbeack Artjclelfi:4.dn eo, et c
addition, India has not shown that the Delaware equipmenisBom o idsithe conditions of
competition to the det rthusrhrasshowrthatthemmpasacebresd pr o d
il dagosirabl® t r eat ment to i mported products within
GATT 1994.

J. India has failed to demonstrate the Incetives and Rebates provided for under the
Minnesota Solar Incentive Program MSIP) are inconsistent with Article I11:4 of the
GATT 1994,

126. As explained in section II.J above, Indiausesthefemhi nnesot a Sol ar | nc
Progr amo eHasernafortherenbfidi st i nsolar@rogkian(l) theSoldar BV
IncentiveMinnesota (2) the Solar Thermal Rebatand (3)the Solar PV RebateAs noted in

the preliminary ruling request in Part Ill abowep of these programs.€., theRebates for the

Installation of Solar Thermal SystemsdRebate for Solar PV Modulefll outsidethePane | 6 s
terms of reference becau$ey were nothe subject of consultations between the pa(Ges

section 111.B).

127. ¥ Contrary to | ndi aodidencadesanstratésthimcentivasandi r mat i v
rebates available under the M3i&venoti ncent i vi pedfiphechased sol ar
of Minnesotao r i ¢*P Specifically, the United States draw attention to paragraph 983 of

| n d first @rdten submissin, where Indiainscribes a graph from2016 Minnesota

Department of Revenue (DOR) press reld&3dhe chart is reproducdzblow as it appears in

Il ndi ads Submission.

150 Department of Commerce, 2016 MiM Solar PV Incentive Program completes random selection of applicants;
program to suppt 393 new projects state widgxhibit IND T 69).
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128.

Made in Minnesota Solar PV Incentive Program Random Selection Results for 2016

Xcel Energy Applicants Funding reserved
Commercial* 717 87

Residential 711 295

Total KW 5.559.45 kW
Otter Tail Power Applicants Funding reserved
Commercial 16 1

Residential 9 4

Total KW 58.74 kW
Minnesota Power Applicants Funding reserved
Commercial 9 1

Residential 31 5

Total KW 71.18 KW

Total projects funded 393
Total kW funded=5,689

*Includes community solar gardens

According to chart, the solar projects that received fuméliom the Solar PV Incentive

program in 2016 accounted for 5,698 kilowatts of generating capacity. The United States

understands that India presents these figures as evidence that the Solar PV Incentive Program has
t h e sofarpPy equipreeist made io Minnésota. Elaveverfthe

incent.

vi zed

United States observes that D@QRoreports that a total of 219 megawatts (or 219,000
kilowatts) of solar generating capacity was installed in Minnesota during2b1%other
words, solar installations that received incentives under the Solar PV Incentive program
accounted foless than 3 percenf all solar installations in Minnesota during 2016.

129.

The fact thasolar installations linked the Solar PV Incenthaeaccounted foa

negligible amount of overall solar PV installations in Minnesota, rebutsutipgestiorthat this

measure hasicentivizedb uy er s

t o

i p Bolar BVasgseras oocompdnerdaded
in Minnesotaor that the incentives have modifidte conditions of competition to the detriment

of imported productsSince incentivization is the vector by which India claims th&t measure

W i

Aafdeditpear chfase®o oo f

necessarily failé to establish thahis measuré a f e ¢ h e

product s

thin the

me an

Afuseo

of

product s

of that provision.Likewise, India has also failed to demonstrate rieasures at issw@ecord

Al

e s ar afbal veod

treat ment

t o

GATT 1994.

K. India has failed to demonstrate thdd Mas sachusett s

i mport edll:4pfteduct s

wi t

for under the Massachusetts Commonwealtsolar Hot Water Program (SHWP) is

inconsistent with Article I11:4 of the GATT 1994

151 See Burger, Mark Minnesota more than doubles installed solar in 2p¥Magazind J anuar y The ,

story of

Mi nnesot aod

S meteoric

rise in

PV has

2015 was onhan estimated 36 MW. 18016, 209 MW was installednd more than doubled 451 MW installed in

2017.0)

(i E2). teinfhasiedded$

been

Maprovifled ct ur er

2018)

i n

t |
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130. As noted in the prelimingrruling request in Part 11l above, thassachusetts
Manufacturer Adderfadlo ut si de t he P an esit@vas nt lengemis legalfeffecte f er e
when the Panel was established on March 21, 28&& gection 111.A.3).

131. India has providedo evidence demonstrating that thleassachusetts Manufacturer
Adderoperates to incentivize the fAuseo of sol ar
Massachusetts. In particular, India does not proffer any data concerning how many individuals

have availedhemselve®f theManufactureiAdder, a notable omission given that the SHWP

operatedor nearly ten years. At any rate, as noted at section I1l.A.3 abovelat&CEC

terminated thé&lanufacturetAdderon December 15, 2016; the extentthatthe Manufadurer

Adder hadeveri ncenti vi zed the Ausedo of solar hot wat
Massachusetts, it wano longer doing so when thiark®l was established.

132 For the foregoing reasons, | nsatisae d aisn ftahil ®
disputehaf f ect 6 the fipurchaseo or fAuseodo of produc
GATT 1994. Accordingly, the Panel should find that India has failed to establistathadf the

measures at issue are inconsistent with Artictd BF the GATT 1994.

V. INDIA HAS NOT DEMONSTRATED A BREACH OF ARTICLE 2.1 OF THE
TRIMS AGREEMENT

133. Measursnot inconsistent with Article 111:4 of the GATT areecessarilynot inconsistent
with Article 2.1 of the TRIMs AgreementConsequently, givethat India has failed to establish
that the measusat issue are inconsistent with Article I1l:4 of the GATT 19Séesection IV
above) India hasecessarilyfailed to establish thegre inconsistent with Article 2.1 of the

TRIMs Agreement.Forthise ason, the Panel 6s r ushoulidrgsoleen t he
the issues in dispute, and the United States suggests that the Panel exercise judicial economy
with respect to Indiabés c¢claims under the TRIM

134. Nonethelesdor the sake of complehessthe United Statewilladdresd ndi ads cl ai n
under Article 2.1of the TRIMs AgreementAs discussed below, while a finding of a breach of

Article 111:4 is necessaryor a finding of a breach of TRIMS article 2.1, an Article 111:4 breach is

not suficientfor a finding of a TRIMs Atrticle 2.1 breach. Rather, to establish a breach of

TRIMS Article 2.1, India must establish additional elements unique to the TRIMS Agreement.

India has not established those additional elements.

135. Article 1 of the TRIMs Agreemenprovides that:

This Agreemenéappliesto investment measures related to trade in goods only
(referred to in this Agreement &sT R )Ms 0

136. Article 2 of the TRIMs Agreemerin turn provides that:

1. Without prejudice to other rights and obligationslenGATT 1994, no
Member shall apply any TRIM that is inconsistent with the provisions of Article Il or
Article XI of GATT 1994 (emphasis added).
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2. An illustrative list of TRIMghat are inconsistent with the obligations of
national treatment provided far paragraph 4 of Article 1ll of GATT 1994 and the
obligation of general elimination of quantitative restrictions provided for in paragraph
1 of Article X1 of GATT 1994 is contained in Annex to this Agreeméamphasis
added)

137. As the United States will exaih below, India has failed to establish that most of the
A me as ur e &llvathin the scope efthe TRIMs Agreement, much less establish that those
measures are inconsistent with any provision of the Agreement.

A, The scope of the TRIMs Agreemenextends only tomeasires that impose
requirements or conditions onan enterprisés purchase or use of goods

138. The TRIMs Ageement does not defifieaderelated investment measorer otherwise
specify the scope of that term. However, ¢batext provided by thiext of Agreemenmakes
cleart hat t he dsgpliresaneeontemead with measures that impEpgérements or
conditions orpurchase, use, importation, or exportation of goodsritgrprises Conversely,
measures that dwt regulatesuch actions oénterprisedall outside the scope of the TRIMs
Agreement.

139. First, the text of Article 5 of the TRIMs Agreement makes clear that TRIMs are measures
that are fAapplicable toé ent er elevansparsthato Spec

1. Members, within 90 days of the date of entry into force of the WTO Agreement,
shall notify the Council for Trade in Goods of all TRIMs they are applying that
are not in conformity with the provisiookthis Agreement.

é

2. € a Member, in order not to disadvantaggablishednterprises which

are subject to a TRIMuotified under paragraph 1, may apply during the transition
period the same TRIM to a new investment (i) where the products of such
investment are like products to those of the establisbaterprisesand (ii ) where
necessary to avoid distorting the conditions of competition between the new investment
and the establisheehterprises Any TRIM so applied to a new investment shall be
notified to the Council for Trade in Goods. The terms of suchR&M shall be
equivalent in their competitive effect to those applicable to the established enterprises
and it shall be terminated at the same time.

1490, The numerous r ef er engetsioparticulak the phasee 5 t o A
Aent swphircheare subject to a TRI MO and fAa TRI
ent er pindicates that TRIMs are measures that impose requirements or conditions on
enterprises
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141. Secondthe text of the lllustrative List of the Annex to the TRIMs Agreement provides
further evidence that the scope of the TRIMs Agreement is limited to measures that impose
requirementgnterprises®? Specifically,

A Paragraph 1(a) of the lllustrative Ligfe r s t o fit hebypur chase o1
enterpriseof product séo

A Paragraphl(m) ef er ® nt @ r fparahasesoduse of imported
product séeo

A Paragraphs2@) & (mef er t o A bylaeenterprigepfr t @t o dwmct é 0 ;
and

A Paragraph2(a) e f e r s ortatiorfior dale forexppllyane nt er pr i se é 0

142. While the 1l lustrative List i softhetypabdfef i ni t
measures that could fall within the scope of the TRIMs Agreement, it is instructiveyémgt

illustrative examplefii T R | thégareinconsistent with [Articles 111:4 and XI of the GATT

1 9 9 4] tike plrchase, sale, import or exportcoy i e n't e sopject. Based ondhss i t
context,TRIMs are measures that impose requirementnoerprises

143. Third, in each of the prior disputes where the panel found a measure was inconsistent

with the TRIMs Agreement, the measure at issue imposed requirements or conditions on
enterprises Specifically, the panels imdonesiai Autos Canadai FIT, andindiai SolarCells
respectively found that the measures at issue were inconsistent with the Article 2.1 of the TRIMs
Agreement.Undert he Al ocal c¢ o ffhatdssue inmdengsiai Autesraetambbied
producergeceived certain tax benefits and impduty exemptions based on the percentage of

locally manufactured componentsported by the enterprise anded to produce automobiles or
automobilepart$®* Under t he fAmini mum domesti cCapadant ent |
i FIT, geferators of eledtityd>®were able tdock-in long-term fixedprice electricity

purchase contracts with the Government of Ontario on the condition thatuteasec

mini mum percent age oY frof palp®ducets? Similarlg, gndér thene nt o

1525ee Chinai Publications and Audiovisual Products (ABara. 2271 i addition, the lllustrative List in Annek

to the Agreementon Tradke | at ed | nvest ment Measures (the OTRI Ms Agr
requirements imposed on enterprises that are deemed to be inconsistent with either Article 111:4 or Article XI:1 of

the GATT 1994.0)

153 See, Canada Autos (Panel) para. 10.89.

154 Seelndonesia Autos (Panél para. 2.16

55 |ndonesiai Autos(Panel)

156 Canadai Renewablé&nergy / Canada Feedin Tariff Program (Panel)para. 7.64.
157 Canadai Renewablé&nergy / Canada Feedin Tariff Program (Panel)para.7.11.

158 Canadai Renewablé&nergy / Canada Feedin Tariff Program (Panel)
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fidomesterrt croegVissueenmdiad Badad sofar power developar¥Pthat

erected solar power facilitiggirchasingand si ng sol ar cell s and modul
eligibleto enterintolong er m el ectricity supply rmtonnd)y awit sh (
the Indian government.

B.Most of the fAmeasures at issueo in the pre
TRIMs Agreement because they impose no requirements or conditions on
enterprise® purchases or uses of goods

144.  As the United States will gain below, most of the measure at issue in the present
dispute impose no requirement or conditions on enterprises ur c has es aodthusises of
fall outside the scope of the TRIMs Agreem#it.

1. The fNcost recovery i Waesmt inge 9dm Oopr Reind evé bl
Cost Recovery Program (RECIP) impose no requirements or conditions
enterpriseso pur cahdaherefgsrefall putsestiee scomeof the o o d s
TRIMs Agreement

145. As the United States explained at section llLAabthefi c o st recovery i nce.
provided under Washingtonés Renewadelbwadlgner gy
available tandividuals, households, businesses,-paofit organizations, and local government

entities that are customers of participatinidity companies in the state of Washington. To
gualify for inventive payments under RECI P, t
energy systemo that generates electricity and

146. Thereisnorequr e ment t hat an ene,at ibbhbei amséeht empi
Acompanyodo) in order to qualify Tbereteregege 1 he
recovery incentiveo measures f alAccodginglyshede t he
RECIP measures necessarilyrdir e qui r e t he bjignemecphse sef oanyse

product in order to fiobtain an advantageo wit

lllustrative List.162

9ndiai Solar Cells (Panel)para. 8.1.
80|ndiai Solar Cells (Panel)para. 8.1.

¥lThe Oxford English Dichi dbasy nédsfi i eBealibecNew Shditero mpadyas
Oxford English Dictionary (4 Edition), p. 828.

%25eel ndFabdst Written Sub[fhesteasores atispuguira the user dertaih 8pecifiédn
components manufactured in Washington in order to recei
therefore] involve the use of products from a domestic source (i.e. Washington), within the meaning of Paragraph

1(a) of thelllustrative List. Compliance with such measures is necessary fapftieeantsto obtain the additional

investment cost recovery incentives (i.e. an advantage) and therefore, the measures at issue squarely fall within
paragraph 1(a) of the lllustrativast and thus, under Article 2.2 of the TRIMs Agreemierfemphasis added)
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2. The SGIP Adderund er Cal i Generationdntentive(SRrdgriim (SGIP)
imposes No requirements or conditionsone nt er pri ses® purchases
goodsand therefore falls outside the scope of the TRIMs Agreement

147. As explained at sectiomed lofB abevef tiheayOal
major invesbr-owned utility companies is eligible to receive incentives under the §&IP.

Customers qualify for the incentive by purchasing and installing qualifying renewable energy
generation or storage equipmeaty(, wind turbines, batteries§?

148. Thereisnor equi rement that a retail (elaectricity
Abusiness firmo or Acompanyo) i BGIFo Calftainly, t o r ec
India has not demonstrated that any such requirement exists. Therefore, the incentive provided
under SGIP fafi outside the scope of the TRIMs Agreement. Accordingly, the SGIP incentives
necessarily dootii r e q u purckasetohudey anenterprise of any product i n
ifobtain an advantageo within the mean®ng of p

3. The LAMC Adder under the Los Angeles SIP impos&no requirements or
conditionsone nt er pr i ses 6 pfgoods lmdtheecore falfoutsidee s o
the scope of the TRIMs Agreement

149. As explained at section II.C above, the incentive payments undeosh&ngelesSIP are

broadly available to Acustomerso of the Los A
the murcipal water and power utility for the city of Los AngeleBo qualify for incentives
under SIP, customers must fApurchase or'® ease,

150. Thereisnor equi rement that a LADWPRPe,xzush wsneme v
firmo or Acompanyo) in order to receive incen
demonstrated that any such requirement exists. Therefore, the insentivieled undethe SIP

T including the LAMC Addei fall outsice the scope fothe TRIMs AgreementAccordingly,

Indiahasalsof ai | ed to establish that the SIP incent.i
usebyanenterprise of any product in order to fobtain
paragraph 1(a) of the TRIs lllustrative List.16’

163See 2017 SGIP Handbook (ExhibitIND5) , Section 4. 1. 1(fAAny retail electr
customer (industrial, agricultural, commercial or residential) of PG&HE,SSoCalGas, or SDG&E is eligible to be

the Host Customer and receive incentives from the SGI P.
164 See 2017 SGIP Handbook, p. 9.

%5See | ndiads First Wri-98. en Submission, paras. 194

166 See e.g.,2015 SIP GuidelinegExhibit IND-2 6 ) ,  @he SIPRovide$ dn estimated performarzased

incentive to LADWPcustomersvho purchase or lease, and instdlar PV systes®d ) . (emphasi s ori gi n:
¥7See I ndi ads First Wr i2t9t7ladna dRgedthat certain imaentive pnaasuaes un@edtbe Los

AngelesAngelesolar Incentive Program (SIP) fall within paragraph 1(a) of the TRIMs lllustrative List because
they firequire the use of cert aiAmelesspercddrn etdo @ oqpalniefny sf @
incentive(i.e., to obtain an advantage
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4, The Nnincentiveso provided under the Conne
Program (RSIP) impose no requirements or condition®n enterprised
purchases or uses of goodand therefore fall outside the scope of the TRIMs

Agreement

151. As explained above, incentive payments under RSIP are avalal® utility

customers that own and occupy % Boiquakfyof i al @Af a
incertives under RSIP, a resident@operty ownesccupier must purchase or leasesafar

photovoltaic (PVsystend and install the syst%em on their r

152.  Given that ownepccupiers of a residential property are the only legal entities eligible to
receive RSIP incentive payments, RSIP necessarily exciudens t e r iger, business foms (or
companies) from receiving such incentive payments. Therefore, the incentive payments under

RSI P fall outside the scope of the TRI Ms Agre
ineligible to receive incentive paynts under RSIP, tHeRSIPmeasures at issurecessarilydo
notr equi re t he bfignemephise sef oanysproduct in order

advantageo within the meaning of Yaragraph 1¢(

5. The incentivesand rebatesprovided under the Minnesota Solar Incentive
Program (MSIP) impose no requirements or condition®n enterprise®
purchases or uses of goodand therefore fall outside the scope of the TRIMs

Agreement

153. As explained in section 11.J above, the incentives/ppled under th#MSIP were

available to Minnesota property owners that installed solar photovoltaic or solar thermal systems

on their property.There waso requirementhat aproperty ownerbe afie nt e ri.p,ai s e 0 (
Abusiness fir mo o receiveincempvepaymentginderthe gragrdmsr t o
Therefore, the incentiveeasureprovided undethe MSIP fall outside the scope of the TRIMs
Agreement. Accordingly, the incentive measures necessariiptdeq ui r e t he fpur cha

168 See Section 16245ff(a)(3) of the General Statutes of Connecticut (Exhibit IND9 ) Qudlifying residential

sol ar photovoltaic sy <preectdhatmeeevdsndingfrom the GomnecfichtGteenv ol t a i
Bank, is certified by the authority as a Class | vesigle energy source, as defiriadsubsection (a) of section 16

emits no pollutants, i®cated on the customside of the revenue meter of etoefour family homeand serves the
distribution system of an electric distribution company. ( e mp h ased atsp Emergize @opnecticut,

Residential Solar Investment Program, Eligibility, availablétify://www.energizect.com/yotrome/solutions
list/residentialsolarinvestmenprogram(Exhibit IND T 8 1 )If yquiihome is d-4 family owneroccupied

residential propertyn the Eversource or Ul service territoriesnd offers a good location for a solar system, you can
qualify for residential solar incentives. Mobile homes are not eligihle. ( e mphasi s added) .

169 See Energize Connecticut, Residential Solar Investment Program, Incentive, available at:
http://www.erergizect.com/youhome/solutiondist/residentialsolarinvestmeniprogram(Exhibit IND i 81).

1%See I ndi ads First Wr i-700.ledia allSgehthmai certsin incantivesppeovided unders 9 9
Connecticut 6s Resi de n t(CRSIP)fabvdthiraparagraphvl@)sot thre & RINs lllBstragiver a m
List because they fAare contingent on [the] purchase/ |l e
components are manufactured or assembled in Connecticul


http://www.energizect.com/your-home/solutions-list/residential-solarinvestment-program
http://www.energizect.com/your-home/solutions-list/residential-solarinvestment-program

United State$ Certain Measures Relating U.S. First Written Submission
to the Renewable Energy SectbiS510) August, 7, 2018 Paged41

byanenterprise of any product in order to fAobtain an
paragraph 1(a) of the TRIMs lllustrative List.

6. The rebates provided under the Commonwealth Solar Hot Water Program
(SHWP) impose no requirengnts onenterprise® pur chases or uses
therefore fall outside the scope of the TRIMs Agreement

154. As explained in section II.K above, the rebates provided under the Solar Hot Water

Programs (SHWP) are broadly available to residential, institutiandlcommercial customers

t hat i nstall Asol ar hot wat enotrequyesitdeans 06 on t he

Aent erip,riasseMbusi ness f i r maualbfyforaremmpndeny 06) i n or
program. Therefore, theebategprovided undethe SHWP progranfall outside the scope of the

TRIMs Agreement. Accordingly, thebatemeasures necessarilydotr e qui re t he HApur
or use by an enterpriseo of any product iin or

paragraph 1(a9f the TRIMs lllustrative List.

155, For the foregoing reasons, the Panel shoul
respect to the (iRenewable Energy Cost Recovery Incentive Prog(apel+-Generation

Incentive Progran(iii) Los Angeles Solar Incgive Program(iv) Residential Solar Investment

Program (v) Minnesota Solar Incentive Prograand (1) Commonwealth Solar Hot Water

Prograntfall outside of the scope of the TRIMs Agraent.

VI. RESPONSE TO INDIA’S CLAIMS UNDER ARTICLE 3 OF THE SCM
AGREEMENT

156. India argues thaeach of the measures at issigconsistent wit Article 3.1(b) and 3.2

of the SCM Agreementyhich prohibit Membesf r om adopting fAsubsi dies
use of domestic over imported goar$ndia, howeverhas failed to demonstrate that any of the
measureat I ssue meet the definition of a Asubsid
Agreement.

157. Atrticle 1.1 of the SCM Agreement provides in relevant part that

1.1 For the purpose of this Agreemergpasidy shall be deemed to exist if:

(a) (1) there is a financial contribution by a government or any public body
within the terandtory of a Member é

(b) A benefit is thereby conferred

158. India has failed to make a prima facie case that any of the measisssestare
subsidies within the meaning of Article 1.1.

159. First, India has failed to make a prima facie case that the measures at issue involve a
financial contribution by a government or public body. At most, India has presented evidence
that certain gowvement entities had the legal authority to provide a contribution under the
challenged measure#s a general mattehowever India has not presented evidence of the
extent to which, if any, a government entity actually make financial contributionsaptitsu
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those measures. This absence of evidence is particularly problematic given that, as explained in
Part Il above, many of the measures at isgussue have fallen into general disuse and are
essentially moribundWithout presenting evidence of aat contributions, India has failed to
present a prima facie case that the measures
a subsidy.

160. Secondasthe United States explains belowdia hadailed to demonstrate that any of
the measuresats sue confer a fAbenefito within the mea
Agreement.

A.lndia has failed to establish that the Aco
Washingtonébés Renewabl e Ener qycofferat Recover
nbenefitd

161. Indiahasfailed to establish that theeasuratissueu nder RECI P (fihereina
iwWashingtl9msamduwesiodyodo within the meaning of Ar
because India has not demonstrated\tashington Addec onf er s a fAbenefi to w
meaning of Article 1.1(b) of the Agreement

162. India argues that th#/ashingtorAdder confers a benefit on fnt
recipients: (1) individuals and entities that
Adder; and (2) rénewaldesehergpequipinant e cosppnéotd.

163. For the reasa@explained below, India has failed to demonstrate thaitashington
Adderc onf er s a fibeneforlooalproduced.i rect reci pients

1. India has failed to demonstrate that the Washington Addec onf er s a f#fbene
on direct recipients

164, I ndia argues that Was hiondrearacipidnisdecauseitonf er s
enables them to purchase renewabl e energy sys
| eaves t hem #fb e tldhave beerfabsentthehAeder. tidse ya rygauume nt i s
on the following scenario.

Assume the total cost of installing a renewable energy system is 'x' in the market and
the amount of the additional investment cost recovery incentives offeredns 'y'.

absence of the measures at issue which grant the higher incentives contingent upon the
use of domestic goods over imported goods, an applicant would incur a total cost of

'X'. However, since a financial contribution exists, the applicant incurs afcr'siess

'y' which is below thenarket cosbf 'x' . Therefore, it is evident that a recipient is

lSee I ndi adsS&DbmMs $ s Wo nThetngeasures at isRué ard tliie investment cost recovery
incentives provided by the State of Washington for generating electricity contingent upon the use of domestic over
imported goods under the RECIRB )

2See] ndi ads FSubmssdion,\para. 105. e n
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"better off" than what it would have been absent such additional incentives i.e.
financial contribution-"

165. This argument had a fundamental flaww n | pwhiteem®, st is based on what India
Aassumeso wil|l be the total cost of a system
energy systemmade of Washington State equipmeiihisis an unsupported assumption,

withoutany record evidence or facts. et scenarios are also possible. For examspliers

may have increased the price of Washingtmade equipment and componeésausehey

know thatthe Washington Adder has given consumers additional spending power with respect to
such products. In oénwordscontral ndi a6s exampl e abov-madet he pri
equi pment and compodhyedtrsatmaegr nihbvefoteeanidoedivey 06 x 0 .
in the amount of 0y fobetterofi(d ,| 0@y G hthandh®m,m s u me r
would have been absent the availability of the Adddrere is no basis on the record of this

di spute to find that I ndiaés fiassumptiono i s
to make a prima facie case of the existencg tidhefib to a Washington State user of

renewable energy equipment.

2.l ndia has failed to demonstrate the Washi
local producers

166. Il ndia argues that the Washington Adder <con
Washingtormade renewable energy equipment and components by enabling them to capture

more sales for their products than would have been possible absent thé’/Addes. argument

is without merit, for three reasons.

167. First as noted above, I ndia has already ar gu:«
ondi rect recipients equal to the amount of the
|l ndia reasons that the i f them fimadokétaodsapphb
cost recovery incentive is O6yo6, the in®entive
Ther ef oroana plpmrdoiaacths t o cal cul ating the fibenef it
appears to |l eaveaho beoedf i bs édadfietired on | oc
al one, I ndia has failed to demonstrate that t

producers within the meaning of Article 1.1(b) of the SCM Agreertfént.

"l ndiads First Written Submission, para. 107.

"Seef ndi a6s First Written Submission, para. 107.

176 Seee.g.,UST Upland Cotton (Article 22.6 US I), para. 4.148Having calculated the amount of benefit

conferred by the GSM Bguarantees consistently with Article 14(c) of the SCM Agreement, we do not see any
other basis on which Brazil might calculate some additional benefit conferred by those guarantees, as this term is
defined for the purposes of Article 1.1 of the SCM Agneat. Since benefit is established in the first instance by
reference to the recipient of a financial contribution, it is with regard to the recipient of the GSM 102 guarantees,
i.e. the foreign obligors, that the existence of any benefit conferred BSke102 guarantees must be established.
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168. SecondlIndia provides ndass foritsv i ew t hat fAadditional sal es
Abenefito within the meMAygieamgnt.dnfthishegdrd, thelUaitedl . 1 ( b
State recalls that the Arbitrator ST Upland Cotton(Article 22.6f USI)hel d t hat Aaddi
sal eséar e pr drade effecighatfdll eutsidedthe aedinition of subsidy set forth in
Article 1.1 of ¥ nethesvhs, hdjahasanot demonstiated that what it

descri bes ia.gncreasedlnd reesf ibty (I oc al producers) even
within the meaning of the SCM Agreement. Talisneis sufficient grounds for the Panel to find

that I ndia has failed to establish that the W
producers.

169. Third, the data India cites to demonstrate that local producers have benefited from the
Washington Adder doesmots how t hat | ocal producers have enj
particular, 1 ndi a %PiethenunsberofsolaiRsysteinstliedin al r i s e

Washington state between 200&hen RECIP beganand 2015%ee] ndi ads Fi r st Wr |
Submission, Figure Binserted below).

GROWTH OF SOLAR IN WA
Annual additions of solar PV systems in WA incentive program prepared 1-27-2016
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Phil Lou, Solar Energy Specialist, Washington State University, Energy Program

905 Plum St SE, Olympia, WA 98504, 360 956-2132 Office, 360 236-2132 Fax, LouP@energy. wsu.edu

170. However, the United States observes that information relied on laydods not indicate

what percentage of installed systeinifanyi contain equipment or components manufactured

by Al ocal producerso in Washington. From the
norntWashington products account for theiety of the increased sales and installations. In

other words, the information presented by India does not demonstrate that local producers have

Thus, having calculated the benefit conferred on the foreign obligors, Brazil has effectively exhausted the potential
for establishing benefit conferred by those financial contributiops. ( e mphasi s added)

7UST Upland Cotton (Article 22.6 US I)para. 4.149.

" ndiadbs First Written Submission, para. 112
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fbenefitedodo from the rise in solar i nstall at.
salesofthegi pr ouct s. o

171.  For thereasons explained abgvadia has failed to demonstrate that Washington Adder
confers a fibenefito within the meaning of Art
therefore failed t o de mo nthirttheaeaaingtofftire SCM he Adde
Agreement, much | ess a subsidy fAcontingentéup
meaning of SCM Article 3.1(b). Accordingly, the Panel should find that India has failed to

establish that the measures at issue witheresp t o Washi ngtonds Renewab|
|l ncentive Program (RECIP) are inconsistent wi
3.1(b) and 3.2 of the SCM Agreement.

B.lndia has failed to establish that t he Cal
provided for u n d@eneratioa Incerftive Prodraand 3GIPR@enfers
a nbenefitd

172. India, has failed to establishthatt®&IPAdder i s Asubsidyo within
Article 1 of the SCM Agreement because India has not demonstrated thatdéecanfers a
Abenefito within the meani ngparictilarihdiathasdailed 1. 1 ( b
to demonstrate that tt®GIPAd d er ¢ o n f eeitheroradirett te@pirertdorn on lacal
suppliers/producers.

1. India has failed to demonstrate that theSGIPA d d e r confers a fnbene
direct recipients

176. India arguesth&#GIPAdder confers a fAbenefito on dire
them to purchse renewable energy equipment at 20 percent biéglaovaertkd pr i ce and t h
| eaves t hetmntiidy edult lkave beeh dbsent B@IPAdder. India illustrategs

argument with the following example:

Assumehe total cost of the 'eligible equipment' or the renewable energy system which
comprise oflhese eligible equipment that does not meet the California Manufacturer
Adder is 'X'. Therefore, in absence of the measures at issue which provide additional
incentive contingent on use of domestic goods over imported goods, an applicant
would incur a totatost of 'X' in the relevant market. However, if another applicant
under the SGIP meets the California Manufacturer Adder, then that recipient will
receive an additional 20% incentive, reducing its total cost of acquisition. Therefore, it
is evident that aecipient is "better off" than what it would have been absent such
incentive i.e. financial contributiot¥®

173 I ndi abds argumenrni ni $ ndl awdsbasederc whetsnéies i t
Aassunhees oicost 06 of renewabl entseauldbbegnthee qui pment
Californiamarket. This isjust an unsupported assumption withow esctord evidence or

' ndiadés First Written Submission, para. 113.

¥ ndiads First Written Submission, para. 227. (emphasi
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supporting facts. Other scenarios are possibt#.examplelocal suppliers and producers may
have increased the pricé Californiama d e i fbd lei g ghedapsemeyrknow that SGIP
Adder has given consumers additional spending power with respect to such products.

174. In other wordscontral ndi ads exampl e abowmadeeligidee pri ce
equi pment O [6nXado 2r00on@raet her t han simply O0X06, suc
does not make reci pi enttberefismebadisomtheoecdrdooftlist al |
di spute to find that I ndiads fas dndiampstailed no i s
to denonstrate that th8GIP Addec onf er a fAbenefito on direct r e

2. India has failed to demonstratethat S G| P Adder confers a nben
producers

175. I ndi a argues that the SGIP Adder coenfers a
made reneable energy equipment and components by enabling them to capture more sales for

their products than would have been possible absent the KddEnis argument is without

merit, for three reasons.

176.  First, India has already argued that SGIP Adder corgfersii b eom diréct récipients in

amo u nt addiionah20% ificentve t owar d t he ¢ ost®dferefore,l i gi b
| ndbobwnédpproach to calculating the fAbenefito c
no room f or aefitcéntened ontlocabsupplierd or preducErsFor this reason

al one, I ndia has failed to demonstrate that t
within the meaning of Article 1.1(b) of the SCM Agreement.

177. SecondIndia provideswo basisfor the viewt hat fiaddi ti onal sal es
Abenefitd within the meaning of Article 1.1
State recalls that the Arbitrator WST Upland Cotton(Article 22.6f UST)h el d t hat dAaddi
saleg ar e pr op e rirhde effectsiatfadl dutsiaesthe definition of subsidy set forth in
Article 1.1 of ¥ nethesns, hdjahasenol demonstiated that what it
descr i bes 0(aesinceeasBdesales byflocal produce&rsj en r epresents a i
within the meaning of the SCM Agreement. Talisneis sufficient grounds for the Panel to find

that I ndia has failed to establish that the S
Bl ndiads First Written Submission, para. 197.
¥seel ndi ads First Written Submission, para. 227.

183Seee.g.,UST Upland Cotton (Article 22.6 US I), para. 4.148Having calculated the amount of benefit

conferred by the GSM 102 guarantees consistently with Article 14(c) of the SCM Agreement, we do not see any
other basis on which Brazil might calculate some additional benefit conferred by those guaranteesyasishis t

defined for the purposes of Article 1.1 of the SCM Agreem&inice benefit is established in the first instance by
reference to the recipient of a financial contribution, it is with regard to the recipient of the GSM 102 guarantees,

i.e. the foregn obligors, that the existence of any benefit conferred by the GSM 102 guarantees must be established.
Thus, having calculated the benefit conferred on the foreign obligors, Brazil has effectively exhausted the potential
for establishing benefit confexdy those financial contributiois) ( emphasi s added)

184UST Upland Cotton (Article 22.6 US I)para. 4.149.
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178.  Third, the evidence that India pesgs to demonstratbatthe local suppliers and

producers havactually benefited from the SGIP Adder daasti in facti demonstrate that

local suppliers and producers have enjoyed any such benefit. Specifically, India cites a 2017
Decisiort® of the Caifornia Public Utility Commission (CPUC), which notes tiiat o mp ani e s
manufaturing or supplyingGIReligible technologiss s upported increased f
SGIP18The United Statesbserveshat CPUC Decision cited by India does not appear to

include anyreference to the SGIP Adder or indicate whether companies sought an increase in

funding for the Adder iparticular. Therefore, the CPUC Decisiondaesii c | ear | vy
demons¥%trhrmate 0t he SGI P Adder confers a fibenefitd
the meaning of Article 1.1(b) of the SCM Agreement.

179. For thereasons explained abgvadia has failed to demonstrate that the SGIP Adder
confers a fibenefofArtcledi(lt) bof thea SCMRAgreementa Imdiarhas
therefore failed to demonstrate that the Adde
Agreement, much | ess a subsidy fAcontingentéup
meaning of Article 3.1(pof the SCM Agreement.

C. India has failed to establish that the LoAngelesMa nuf act uri ng Credi't
Addeconfers a fAbenefito

180. As argued in section |11 abovetermsdie LAMC A
reference because the LAMC Addeasis no longer in legal effeathen the Panel was established
on March 21, 2017See section Ill.2 above).

181. Indiahas f ail ed to establish that the LAMC Ad:«
Article 1 of the SCM Agreement because India has not denadedtthat the Adder confers a
Abenefito within the meaning of Article 1.1(b

182.  For the reasons explained below, India has failed to demonstrate that the LAMC Adder
confers fibenefito on either direct recipients

1. India has failed to demonstrate that t he LA
direct recipients

183. India arguesthdtAMC Adder confers a fAbenefidnableon dir
them to purchassolar PV equipmerdtlower thani ma r &ostdndthusleaves t hem fibett e
of fo then they wo ULAME Atdardndia iltustrates thes Brguenent with thee
following example.

Assumehe total cost of installing a solar photovoltaic system is 'X" in the relevant
marketTherefore, in absence of the meges at issue which provide the LAMC

185 See CPUC decision D.1D4-017 (Exhibit1 IND 23).
¥ ndiads First Written Submission, para. 229.

B’See I ndiads First MWRIA tten Submission, para
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Adder contingent on use of domestic goods over imported goods, an applicant would
incur a total cost of 'X' in the relevant market. However, if another applicant qualifies
for the LAMC Adder, the applicant will still yaX amount, but will also receive the
LAMC incentives which would lower its cost of acquisition. . Therefore, it is evident
that a recipient is "better off" than what it would have been absent such incentive i.e.
financial contribution?8®

184. Indiabar gument i s flawed bigasssmpiitonsobabkbedt
cost of solar PV equipmentould beon the Los Angeles mark&? | ndi ads assumpti or
however, are unsupported by any record evidence or f@tker outcomes are possibker

example]ocal producers may have increased the pfc®lar PV equipment manufactured in

Los Angeledecausehey know that LAMC Adder lhgiven consumers additional spending

power with respect to such products.

185. In other wordsgontral n d i a 6 e abevg, thenrpdrket price for solar PV equipment

made in LosAngelesmay haveisent o plost he appl i cabl e LAMC incent
LAMC did not make reci pi e nhersisriblbasis tnehe reand 6f0 a't
thisdisputetd i nd t hat | ndi ads A dBsecausenimin has mospovided e i n |

anyevidencehat would support its assumptigitshas failed to make prima faciecase of the
existence of a Abenefito to direct recipients

2. Indiahasf ai |l ed to demonstrate the LAMC Adder
producers

18. I ndia argues that the LMAC Adder confers a
equipment in Los Angeles by creating an artificial market for their products that is free of
copetition of dApr oduct Fhisargument islvathoatimeriLforswo Angel e s
reasons.

187. First, |l ndi a has already ar guedontdieettecipieMC Add «
in that the L AMCcosAd aceursitiof | BataeRV £quipnieht endde in Los
Angeles®®> Ther ef orowna plprriaacths t o cal cul ating the fdbe
LMAC Adder appears to |l eave no room for an fia
For this reason alone, India has failediemonstrate that the Washington Adder confers a
Abenefito on | ocal producers within the meani

188. Secondlindia provides nddasisf or t he view that dAadditional
Abenefito wit Arick 1.1(4) ef thenRMCAgreemento I this regard, the United
State recalls that the Arbitrator UST Upland Cotton(Article 22.61 USI)h el d t hat fAaddi

¥ ndiads First Written Submission, para. 315 (emphasis

¥935eel ndi ads First Writ tAssnmeShe totalicastofiinstalling agalar ghotovd@tdicssysteri
is'X'intherelevantmarkétd ) (emphasi s added) .

0Seel ndi mtoNsittefr Submission, paras 3818.

¥lsee I ndiad First Written Submission, para. 315.
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sal eséar e pr drade effectghatfdll eutsidedthe aefinition of subsidy $etth in
Article 1.1 of ¥ netheswns, hdjahasenol demonstiated that what it

descri besoaes a ntbemsfeidt sal es by | ocal produce
within the meaning of the SCM Agreement. Talsneis suficient grounds for the Panel to find
that I ndia has failed to establish that the L

189. For thereasons explained abgvadia has failed to demonstrate that the LAMC Adder
confers a fibenengofArbcled.1(lb) bfthe SCMMAgreemaenta mdia has
therefore failed to demonstrate that the Adde
Agreement, much | ess a subsidy Acontingentééup
meaning of Article 3.1) of the SCM Agreement.

D. India has failed to establish that the Montana Tax Incentive for Ethanol Production
(AMTI EPOY ers a nNnbenefito

190. For the reasons explained below, India tadled to demonstrate that thMTIEP
(hereinaftercoiff ax al ibemeif ve¢ 0) alocalpmducersofl di str
Montana wood and wood produéts.

I. Il ndia has failed to demonstrate that T a x
distributors (i.e., direct recipients)

191. India argues that that Tax Incentkeeo nf er s a fAbenefito on et han
effectively lowers their production costs and thereby enables them to generate higher profits
from their sales of ethanol and/or increase their sales of etifanol.

192 I ndi ads ar gumertis ipsr efrmiasweedd obne cl anudaitesttbes a s s u n
ficosb of ethanol production would be in Montanindia does not support it assumptions with

any evidence or factdn that regard, the United States notes that other scenarios are also

possible. Foexample producers of wood and wood products may haeeeasedhe price of

wood and wood products sdiol Montana ethanol distributors in response tcatthditional

spending power that Tax Incentive bestows on ethanol distribl@orsral n di a 6eticah y pot h
ethanol distributors may incur the same or greater costs for Montana wood and wood products
ithan they would have i n'®Athnyrate lthereis modasiednthe he t
record of this disput e retindactiruenAbsentBuahevidemcd,i ads a
I ndia has failed to make a prime facie case t
ethanol distributors.

192ST Upland Cotton (Article 22.6 US I)para. 4.149.
¥sSeel ndi aé6s First Written Submission, para. 414.
¥l ndiads First Written Submission, para. 416.

%Segel ndi ads First Written Submission, para. 416.
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2.l ndia has failed to demonstrate that T a x
producers of Montana wood and wood productsi(e., indirect beneficiaries)

193. I ndia argues that the Tax Incentive confer
wood and wood products by enabling them to sell more of their product than would have been
possible absent tHEax Incentive'%

194. First, Il ndia has already arguedonethaad Tax | nce.l
distributorsie, t he direct recipients) in aosboint that
productiond and thus pamodbltessd tomedsTadrefose aorfn eft hhia
| ndbwnédpproach to cal cul at i nTaxIhcentiveapdeasteldavet 0 c o
no room for an fAadditi onal ofwbodandWoodproduot$ff er r ed
For this reason al@y India has failed to demonstrate thatTha& Incentivec onf er s a fAbene
on local producers within the meaning of Article 1.1(b) of the SCM Agreement.

195. SecondlIndia provides nsupport for the viewthdtaddi t i onal sal eso ar ¢
A b e n e thin thedmeaning of Article 1.1(b) of tI®CM Agreement. In this regard, the United

State recalls that the Arbitrator ST Upland Cotton(Article 22.6f UST)h el d t hat daddi
sal eséar e pr drpde effecighanfdll eutsidedthe aefition of subsidy set forth in
Article 1.1 of {9metheSnOns, IAdphas aandemadnstrated that what it

descri besoes a ntbemsfeidt sal es by | ocal produce
within the meaning of the SCM Agreemerfthisaloneis sufficient grounds for the Panel to find
that I ndia has failed to establish that the T

within the meaning of Article 1.1(b) of the SCM Agreement.

196. For thereasons explained abgvadia ha failed to demonstrate that the Tax Incentive
confers a fibenefito within the meaning of Art
therefore failed to demonstrate that the Tax
SCM Agreement, muchles a subsi dy ficontingent éupon the u.
the meaning of Article 3.1(b) of the SCM Agreement. Accordingly, the Panel should find that

India has failed to establish that the measures at issue with respeditiontia@a Tax Incent

¥l ndiads First Written Submission, para. 416.

198 Seee.g.,UST Upland Cotton (Article 22.6 US I), para. 4.148Having calculated the amount of benefit

conferred by the GSM 102 guarantees consistently with Article 14(c) of the SCM Agreement, we do not see any
other basis on which Brazil might calculate some additional benefit conferred by those guaranteesyasishis t

defined for the purposes of Article 1.1 of the SCM Agreem&inice benefit is established in the first instance by
reference to the recipient of a financial contribution, it is with regard to the recipient of the GSM 102 guarantees,

i.e. the foregn obligors, that the existence of any benefit conferred by the GSM 102 guarantees must be established.
Thus, having calculated the benefit conferred on the foreign obligors, Brazil has effectively exhausted the potential
for establishing benefit confexdy those financial contributiois) ( emphasi s added)

199UST1 Upland Cotton (Article 22.6 US I)para. 4.149.



United State$ Certain Measures Relating U.S. First Written Submission
to the Renewable Energy SectbiS510) August, 7, 2018 Pageb1

for Ethanol Pr odiurcd a osni g tieMilrtl EWwiot) h atrree Uni t ed ¢
Articles 3.1(b) and 3.2 of the SCM Agreement.

E. India has failed to establish that Montana Tax Credit for Biodiesel Blending and
Storage (Biodiesel Tax Creditc onf er s a fbenefito

197. For the reasons expladbelow, India has failed to demonstrate that the Tax Credit
confers a fibenefito on individual/corpt#h ate t

(@]

1. India has failed to demonstrate that the Tax Creditcoh er s a A benef it
individual and corporate taxpayers {.e., direct recipients)

19. I ndia appears to argue that TpexMd&dtaemdi t con
taxpayers by |l owering the Ainvestment costso
biodiesel. Specifically, India states that

Pursuant to the measures at issue, a tax credit is provided to the applicant for tax
payables under tH&lontana Code Annotatedior costs of investment in depreciable
property used for storing or blending diesel with petroleum diesel for sale. The tax
credit is available up to 15% of the costs of investment. The credit would hence
reduce the investment costs conferring benefit on the recipients.

199 I ndi abs assertion that thkhettaayageedidot iwow

Cc 0 st s 0 certanassusnptions thatre not suppoedby any record facts or evidenck this

regard, theaJnited States notes that otlwartcomes are possibl€&or example, sellers may

increase the price of biodiesel indientsmay increase their pricéecausehe Tax Cedit gives

consumers greateffectivespending power with respect to such produétsany rate, India has

not entered any evidence concerning the price

evidence, India has failedtomakp r i me f aci e case that the Tax ¢
on direct recipient taxpayers.

2.l ndia has failed to demonstrate that t he
producers of Montana feedstocki(e., indirect recipients)

200. India argues thatthe Tax Creditonf er s a fAbenefito on | ocal
feedstockby enabling them to sell more of their product than would haea Ipossible absent
the Tax Credit™

201. First, India has already argued thatxTa Cr edi t c o rofirdividualandibene f i t
corporate taxpayers €., the direct recipients) by the amditir educes [t heir] inv
co0si?sT.heer ef orowna plprrdoiaacths t o cal cul ati nTaxt he fber
Creditappearstoleae no room for an fadditional 0 benefi

20See I ndiadbs First Written Submission, para. 514.

22l ndi aébs First Written Submission, para. 515.



United State$ Certain Measures Relating U.S. First Written Submission
to the Renewable Energy SectbiS510) August, 7, 2018 Pageb2

Montana feedstock® For this reason alone, India has failed to demonstrate thatth€redit
confers a fibenefito on | ocal producers within
Agreament.

202. SecondlIndia provides no bastertheviewt hat naddi ti onal sal es
Abenefitdo within the BEMAyieamgnt. drfthisAegdrd, thelUaited . 1 ( b
State recalls that the Arbitrator ST Upland Cotton(Article 22.61 USI)h el d t hat Aaddi
sal eséar e pr drpde effecighanfdll eutsidedthe aefinition of subsidy set forth in
Article 1.1 of 2 inethes\Ns, hdjahasenal demonstiated that what it
descri besoes antbemsfeidt sal es by | ocal produce
within the meaning of the SCM Agreement. Talsneis sufficient grounds for the Panel to find

that India has failed to establish tslwahin t he T
the meaning of Article 1.1(b) of the SCM Agreement.

0
(

203. For thereasons explained abgvadia has failed to demonstrate that the Tax Credit
confers a fibenefito within the meaning of Art
therefore faledd demonstrate that the Tax Credit is a
Agreement, much | ess a subsidy fAcontingentéup
meaning of Article 3.1(b) of the SCM Agreement. Accordingly, the Panel should finithdeat

has failed to establish that the measures at issue with respecMorttama Tax Credit for

Biodiesel Blending and Storage (Biodiesel TaxCreafii nconsi st ent with the
obligations under Articles 3.1(b) and 3.2 of the SCM Agregme

F.lndia has failed to establish that Mont ana
R e f u rahfery a benefit

204. For the reasons expladbelow, India has failed to demonstrate thatBradiesel
Refundconf ers a fAbenefitd oowndrsiopedaiors of eefail nibtorduelr i b u t
outletsor local producersf Montana biodiesel ingrediemt®

I. Il ndia has failed to demonstrate that t he
biodiesel distributors and the owners/operators of retail motor fuebutlets (.e.,
direct recipients)

2035ege.g.,UST Upland Cotton (Article 257 US I), para. 4.148Having calculated the amount of benefit

conferred by the GSM 102 guarantees consistently with Article 14(c) of the SCM Agreement, we do not see any
other basis on which Brazil might calculate some additional benefit conferreddeydharantees, as this term is

defined for the purposes of Article 1.1 of the SCM Agreem&inice benefit is established in the first instance by
reference to the recipient of a financial contribution, it is with regard to the recipient of the GSMid@dtpes,

i.e. the foreign obligors, that the existence of any benefit conferred by the GSM 102 guarantees must be established.
Thus, having calculated the benefit conferred on the foreign obligors, Brazil has effectively exhausted the potential
for estdlishing benefit conferred by those financial contributions. ( e mphasi s added)

204UST Upland Cotton (Article 22.6 US 1), para. 4.149.

2%GSee I ndiadbs First Written Submission, para. 614.
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205. India argues that the Biodiesel Refwahfersa fibenef it 0 on the reci|
and retail fuel oudts by allowing them to achieve tax savings on each gallon of biodiesel sold
and purchased, respectivél§. Specfically, India states that

With respect to the tax incentives, the biodiesel distributor receives the tax refund
depending on whether the biodiesel with respect to which the refund is being claimed
is produced entirely from ingredients produced in Montdtha.amount of incentive

is 2 cents per gallon for the biodiesel distributor and 1 cent per gallon for the owner or
operator of the retail motor fuel outlet. For example, if a licensed distributor is
obligated to pay the special fuel tax at the rate c¥s2&nts per gallon, the tax refund

of 2 cents a gallon would reduce tagability to 25 34 per galloff’

206. |1 nd analgsisisincomplefe and t hus does not meet I ndi a
existence of a benefiSpecifically,while the Biodiesel Refuhmay allow taxpayers to achieve

tax savings, it is not clear that thepuld necessarilpeoveralli b et t er of f 0 as r es|
Biodiesel Refund.Other outcomes are possibleor examplesellersof Montana biodiesel

ingredients may increase theirqes on sales to Montana biodiesel distribubasausehey

know that Biodiesel Refund has given distributors grezftectivespending power with respect

to Montana biodiesel ingredienBiodiesel distributors, in turn, may pass along these additional

costs by increasing their prices on biodiesel sales to Montana retail fuel olrtleteer words,

while the Biodiesel Refund may allow biodiesel distributors and retail fuel outlets to achieve
nominaltax savings on their respective sales and purchdsesdiesel they would not

necessaril y reatermshAeanytraelndiatad not emtared any evidence

concerning possible price effects on the biodiesel ingredient markeb&tich evidence,

I ndia has failed to demonstrate that the Biod
fuel outlets.

2. India has failed todemonstrate that theBiodiesel Refundc onf er s a fbenef
local producers of Montama biodiesel ingredents (i.e., indirect recipients)

207. India argues that thRio Diesel Refundc onf er s a fAbenefito on | oc
Montana feedstock by enabling them to sell more of their product than would have been possible
absent the Biodiesel Refuitf

208. First Indialas al ready argued t hat B onbiddieses e | Refu
distributors and retail motor fuel outletse(, direct recipients) in the amount of their per gallon

tax savings on sales and purchases of biodiesel produced with Montana pi¥dtibesefore,

| ndowvmédpproach to cal cul at i nBjodieskl®efundppearsfoi t 6 c o
| eave no room for an fAaddi t i oohMohtanaodieself i t con

%6 ndia6bs First Written Submission, para. 615.
27 ndi a6 sttefrSulbnissionWara. 615.

2¥Seel ndi aés First Written Submission, para. 615.
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ingredients’'® For this reason alone, India has failed to demonstrate thBidatiesel Refund

confers a fibenefito on | ocal producers within
Agreement.
209. SecondlIndia provides ndasis foritsr i ew t hat @ addighizawenal sal es

Abenefitdo within the BEMAyieamgnt. drfthisAegdrd, thelUaited . 1 ( b
State recalls that the Arbitrator ST Upland Cotton(Article 22.6i USI)h el d t hat Aaddi
sal eséar e pr drade effectshandl autsidedhe @esnition of subsidy set forth in
Article 1.1 of ?2 nethesWns, hdjahasenol demonstiated that what it
descri besoaes antbemsfeidt sal es by | ocal produce
within the meanig of the SCM Agreement. Th&oneis sufficient grounds for the Panel to find

that India has failed to establish that Biediesel Refund onf er s a fbenefito on
within the meaning of Article 1.1(b) of the SCM Agreement.

210. For thereasonexplained abovdndia has failed to demonstrate that Biediesel

Refundconf ers a fAbenefitd within the meaning of
has therefore failed to demonstrate thatBlogliesel Refund s a fAsubsi dyo withir
of the SCM Agreement, much | ess a subsidy fAco
within the meaning of Article 3.1(b) of the SCM Agreement.

G. India has failed to establish that the Connecticut Component Incentive (CCF}?
provided for under Connecticutds Residenti
confers a fibenefito

211. India, has failed to establish thatthe GC$¢ a fAsubsi dyo within the
of the SCM Agreement because it has not demonstrated thatthe@Cleer s a fAbenefit
the meaning of Article 1.1(b) of the SCM Agreement.

210gege.g.,UST Upland Cotton (Article 22.6 US I), para. 4.148Having calculated the amount of benefit

conferred by the GSM 102 guarantees consistently with Article 14(c) of the SCM Agreement, we do not see any
other basis on which Brazil might calculate some additional benefit conferred by those guaranteesymsishis t

defined for the purposes of Article 1.1 of the SCM Agreem&imnice benefit is established in the first instance by
reference to the recipient of a financial contribution, it is with regard to the recipient of the GSM 102 guarantees,

i.e. the forgjn obligors, that the existence of any benefit conferred by the GSM 102 guarantees must be established.
Thus, having calculated the benefit conferred on the foreign obligors, Brazil has effectively exhausted the potential
for establishing benefit confedéby those financial contributiois) ( emphasi s added)

211UST Upland Cotton (Article 22.6 US 1), para. 4.149.
22The United St aComecticut €@mpondnhirecentive ((C&) si short hand for | ndiaté

of the 0 meas uiheRSIPawhich Isd&a desavibesimtbedallowing manner:

The measures at issue are: (i) additional incentive of up to five per cent of thapfiimable incentive

provided for the use of major system components manufactured or assembled in Connedt{dyt; a

another additional incentive of up to five per cent of the-thygplicable incentive provided for the use of

major system components manufactured or assembled in a distressed municipality or a targeted investment
community.See | ndi a 6en Skbmisson, pakdr6b3t t
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212. I ndia argues that the CCIlI confer sSolaPWbWenef.i
fiSystem Ownersand the homeowne(se., direct recipients); and J2he local prodaers/
assemblers of the major system compongrs indirect recipients®?

213. For the reasons expladbelow, India has failed to demonstrate that@ad confers a
A b e n enfsalar BV systemvmerghomeowner®r local producers/ assembletmajor
system components.

1. India has failed to demonstrate that the CCIl confers a benefit on solar PV
system ownersi(e., direct recipients)

214, I ndia argues that the CCI confers a fAnbenef
homeowners by effectively enabling théabuya solar P\Vequipmentt belowfimarkebd cost.
Specifically, India states that

the additional incentives place the recipient in a better position than the recipient
would have been absent such financial contribufidw. incentives lower the cost to
theapplicant which they would have otherwise incurred in the relevant n¥afket

215. Howeverl ndcadasl usi on that the CCI dpl®sce[s] t
flawed because it does not take into account other possible market effects of the CCI. For

example, theellersof Connecticiimanufactured solar PV systems and components may

increasethe price ottheir productbecausdhe CCl hasgiven consumers additional spending

power with respect to such productsis difficult to know eitheway becase Indighasnot

entered any evidenam the likely market effects of the CCIBecause India has not provided

evidence to this effect, it has failed to demonstrate thaf@le on f er s a re€igietn ef i t 0
solar PV owners within the meaningXfL(b of the SCM Agreement.

216. The Unitedindiat ak es not e otd pravidedaalaodidsevidencdeshowinmt
that the €I has loweredolar PV system installation costs for Connecticut homeowgtisig
a2015report prepared by the Connecticut Green Bank (CGB)alasserts

Indeed, the Green Bank has shelled out approximately USD 105 million in the form of
incentives under the CRISP from the year 2012 to ZDli&se incentives have

lowered cost per installedgatt for the home owners who choose to install solar
photovoltaic system under the CRISP

2See¢ I ndiaodbs First Written Submission, para. 719.
24l ndiadébs First Written Submission, para. 721.

2 ndiadbs First Written STutbheni Grsd eem, B amk s s/ o@arynrred pa retn,c
the rise, (May 5, @15)(Exhibit IND 7 88).
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217. However, the United States observes that the report cited by India afitibhite A p e r
watto drop i n stodglebaldelive inithe pricesof sl@®V equipmentpotto
incentives provided under the Residential Solar Investment Prddtam.

2. India has failed to demonstrate thatthe C&C conf er s a fndAbenefito
producers/ assemblers of the major system componenise(, indirect recipients)

218. Indiaarguesthatth€Clconf er s a fAbenefito on | ocal pr o
systemcomponentdy enabling them to sell more of their prodiitian would have been
possible absent th@Cl. 2!’

219. First, |l ndi a has already ar gnselatPMshiseeinow@dtsl conf ¢
(i.e., direct recipients) in the amouthiat the CCI lowers the cost Gbnnecticiimanufactured

solar PV systems and componeft.T h e r e f o rownapploact to eaftidating the
Abenefito cO@Odpepxeaaerds btyo tlheeave no room for an
local producersf Montana biodiesel ingrediemt®¥ For this reason alone, India has failed to
demonstrate thattt@Clc o n f éboresmed it 0 on | ocal producers wit
1.1(b) of the SCM Agreement.

—

220. SecondlIndia provides ndasis fortheview hat naddi ti onal sales
Abenefitdo within the BEMAyieamgnt. dnfthisAegdrthecUnied 1. 1( b
State recalls that the Arbitrator ST Upland Cotton(Article 22.6f UST)h el d t hat daddi
sal eséar e pr drpade effecighanfdll eutsidedthe aefinition of subsidy set forth in
Article 1.1 of 2 nethesvdis, hdjarhaseohdemonstrated that what it

0
(

descri besoes a ntbemsfeidt sal es by | ocal produce
within the meaning of the SCM Agreement. Talisneis sufficient grounds for the Panel to find
that India las failed to establish thatt®lc onf er s a fAbenefitd on | oca

meaning of Article 1.1(b) of the SCM Agreement.

216See,The Green Bankés sunny report, part | : Sol ar power
watt began creeping downward as demand rose modestly. During this period, international markets for solar PV

were changig dynamically in Europe and Asia resulting in worldwide reductions in hardware costs (e.g., solar
photovoltaic modules). In 2008 there were as many installations as in all prggaysscombined. However this

growth leveled outduring the nextfewyears d s ho we d n)dExhibdinidDB8)u m. 0o

28Seel ndi aés First Written Submission, para. 615.

219gege.g.,UST Upland Cotton (Article 22.6 US I), para. 4.148Having calculated the amount of benefit

conferred by the GSM 102 guarantees consistently with Article 14(c) of the SCM Agreement, we do not see any
other basis on which Brazil might calculate some additional benefit conferred by those guaranteegysishis t

defined for the purposes of Article 1.1 of the SCM Agreem&imice benefit is established in the first instance by
reference to the recipient of a financial contribution, it is with regard to the recipient of the GSM 102 guarantees,

i.e. the foregn obligors, that the existence of any benefit conferred by the GSM 102 guarantees must be established.
Thus, having calculated the benefit conferred on the foreign obligors, Brazil has effectively exhausted the potential
for establishing benefit confedeéby those financial contributiois) ( emphasi s added)

220yST Upland Cotton (Article 22.6 US 1), para. 4.149.
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221. For thereasons explained abgvadia has failed to demonstrate that @€l confers a
Abenefito within the meaning of Article 1.1(b
to demonstrate thattf@Cli s a fAsubsidyo within the meaning
a subsidy ficontingentéuponwithbi ostehef mdamesygi
of the SCM Agreement. Accordingly, the Panel should find that India has failed to establish that

the measures at issue with respecttd@feen nect i cut 6 s Resi denti al Sol
(RSIP)areinconsistentw t h t he United Statesd obligations
SCM Agreement.

H. India has failed to establish thatthei Mi c hi gan Egui mooefersa Mul t i pl
Aibenefito

222. India has failed to establish tHRECs issued under the Michigan Equipmenttiilier

( her e iMichigan EquipmBnRECs o) s ab ®i vi €éd i n t he meaning o
SCM Agreement because it has not demonstrated/ichigan Equipment RECsonfer a
Abenefitdo within the meaning of Article 1.1(b

223. India argues tha#lichigan Equipment RECsonfesa benef it on Atwo cat
recipients: (1electricity providersi(e., direct recipients)and (3 the local producers of
renewable energy system equipm@mt, indirect recipients??!

1. India has failed to demonstrate thatMichigan Equipment RECs confer a benefit
on electricity providers (i.e., direct recipients)

224, I ndia argues that the Michigan Equipment M
providers that use Michigamade renewable energy equipment because it ertakeletectricity

providersto earnand sellmore RECsi(e., Michigan Equipment RECs) thdheycouldabsent

the Multiplier. 222 India provides the following illustration.

For example, aapplicantpurchase§enewable energy systéwhich do not meet the
standards set by the challenged measures at issue. The number of RECs produced by
this applcant is sold for the value 6f'. Had the same applicant purchased the
'renewable energy systéwhich met the standards set by the challenged measure and
produced the same number of RECs, then that applicant would have reXeivied

where 'I' is themount of incentive calculated based on the formula prescribed by the
MPSC. Therefore, the recipientisetter off than what it would have been absent

such financial contribution.

225. 1 n d analgsis is incomplete because it fails to consideMichigan Equipment
Multiplier may allowsellersand producersf Michiganmanufactureegquipment to ammand
higher prices for their productsSpecifically, if theMichigan Equipment Muiplier enablesisers
(i.e., electricity providers, power generators) to ach@veghernncome streanfrom the use
Michigan-made systems and equipméntthe form of additional RECs), the sellers of

?2lsee I ndiaod6s First Written Submission, para. 819.

22l ndia6bs First Written Submission, para. 821.
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Michiganrmade equipment may decide to charge anprm on sales of such equipment to

electricity providers and generatof@ependingn the size of this price premium, electricity
providers may tharetheypwouldihavwe beereim a worfd fvithout the Michigan

Equipment Multiplierlt is difficult to know either way because Indiaes not provide sufficient

evidence or factotcomplete such an analysis. Becanska has not provided evidenoefacts

to this effect, it has failed to demonstrate that the Michigan Equipment Multipiders a

A b e n e felectricity ppomiderswithin the meaning of 1.1(b) of the SCM Agreerneihe

United States submits that I ndiabs omission o
Panel to find that India has failed to establish M&higan Equipment Multipliers inconsistent

with Articles 3.1(b) and 3.2 of the SCM Agreement.

2. India has failed to establish thathe Michigan Equipment Multiplier confers a
Anbenefito on the | ocal producer ge,of renew
indirect recipients)

226. India argues that the Michigan Equipment Multiplier congeisb e nef i t 6 on | oc a
producers ofenewable energy system equipmieyenabling them to sell more of their products
than would have been possible absentMiéiplier.

227. First, India has already argued thilaé Michigan Equipment Mitiplier confers a

Abenefiiptod e@ti ai cety providerso in the amount
perKWh?2? Ther ef orowna plpmrdiaacths t o cal cul ating the fibe
Michigan Equipment Multipieappear s t o | eave no room for an

onlocal producersf renewable energy systems and equipti@rior this reason alone, India
has failed to demonstrate that echigan Equipment Multipliec onf er s a fAbenef i t o
producers within the meaning of Article 1.1(b) of the SCM Agreement.

228. Secamd, India provides ndasis foritsr i ew t hat fAaddi tional sal es
Abenefitd within the BEMAyieamgnt. dnfthisAegdrd, thelUaited . 1 ( b
State recalls that the Arbitrator ST Upland Cotton(Article 22.6f UST)h el d t hat dAaddi
sal eséar e pr drade effecighanfdll eutsidedthe aefinition of subsidy set forth in
Article 1.1 of 2 inethes@Ns, hdjahasenol demonstiated that what it
descri beso(aesinceasda beakestby | ocal producers) ev
within the meaning of the SCM Agreement. Talisneis sufficient grounds for the Panel to find

28Seel ndi aés First Wr.6l6.ten Submission, para

2243ege.g.,UST Upland Cotton (Article 22.6 US I), para. 4.148Having calculated the amount of benefit

conferred by the GSM 102 guarantees consistently with Article 14(c) of the SCM Agreement, we do not see any
other basis on which Brazil mighalculate some additional benefit conferred by those guarantees, as this term is
defined for the purposes of Article 1.1 of the SCM Agreem&imice benefit is established in the first instance by
reference to the recipient of a financial contributidrisiwith regard to the recipient of the GSM 102 guarantees,

i.e. the foreign obligors, that the existence of any benefit conferred by the GSM 102 guarantees must be established.
Thus, having calculated the benefit conferred on the foreign obligors) Baazeffectively exhausted the potential

for establishing benefit conferred by those financial contributiops. ( e mphasi s added)

225UST Upland Cotton (Article 22.6 US 1), para. 4.149.
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that India has failed to establish that the Michigan Equipment Matiponf er s a fAbenef
local producers within the meaning of Article 1.1(b) of the SCM Agreement.

229. For thereasons explained abgvadia has failed to demonstrate that the Michigan

Equi pment Multiplier confers a fAbenefito with
Agreement. Idia has therefore failed to demonstrate that the Michigan Equipment Multiplier is

a Asubsidyo within the meaning of the SCM Agr
the use of domestic productso withientthe mean
Accordingly, the Panel should find that India has failed to establish that the measures at issue

with respectto th&1i ¢ h i g a nable En&gyrSamndards Program (RE&®)nconsistent

with the United Statesd ol2bfthg@GMiAgreemenunder Art

I. India has failed to establist he nADel aware Eqgqui pment Bonuso
Del awareds Renewabl e Ener gy ¢&onfersafibedefitto St an

230. India has failed to establish that RECs issued under the Delaware Equigonest
(hereinafter fADel aware Equi pment RECsobthe are
SCM Agreement because it has not demonstratedhtBielaware Equipment Bonus confers a
Abenefitdo within the meaninentof Article 1. 1(b

231. I ndia argues that the Del aware Equi pment B
recipients: the (1) the retail electricity suppliers that receive the Baruyslirect recipients);

and (2) local producers of renewable energy equipment angdareentsi(e., indirect

recipients)??®

1. India has failed to demonstrate the Delaware Equipment Bonus confers a
Abenefito on retail electricity suppliers

232. I ndia argues the Delaware Equi pment Bonus
suppliers by enabig them to buy renewable energy systems and components at a sales price
lower than the price they would have incurred absent the Bonus. India illustrates this argument

in the following manner.

By way of illustration, an applicant purchases 'renewab&rgy equipment' and

'mounting components' which do not meet the conditions set out by the measures at
issue to receive the Delaware Equipment Bonus. The number of RECs and/or SRECs
produced by this applicant is sold for the value of 'X'. Had the applicachased the
'renewable energy equipment' and 'mounting components' which met the conditions of
in-state manufacture level set by the challenged measures and produced the same
number of RECs and/or SRECSs, then that applicant would have received ¢hef pric

X + (X x 0.1)". Accordingly, the financial contribution pursuant to the measures at
issue confer a benefit within the meaning of Article 1.1(b) of the SCM Agreé#ient.

265ee)l ndi aés First Written Submission, para. 923.

2l ndiab6bs First Written Submission, para. 925.
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233. | n d hypddhsticals incomplete because it does not take into account thé[@psce

effects of the Delaware Equipment Bonus. In fact, the Delaware Equipment Bonus may allow
sellers and produceos Delawaremanufactured renewabémergy systems and componetots
commanchigherprices for their products. That is, if the Dela/&quipment Bonus enables

usersie., retail electricity suppliers) to achieve a higher income stream from thedf use
Delawaremanufactured systems and componeirgsii the form of additional RECs), the

sellers of Delawarenade equipment may decidedimarge a premium on sales of such

equipment to retail electricity suppliers. Depending on the size of this premium, retail electricity
suppliers may be no fibetter offo than they wo
Equipment Bonuslt is difficult to judge either way because India has not entered any facts or
evidence concerning the price effects of flredaware Equipment Bonus/ithout such

evidence, India has failed to make a prima f a
electicity suppliers.

2. India has failed to demonstrate that the Delaware Equipment Bonus confers a
fbenefitd on local producers of renewable energy systenasid components

234, I ndia argues that the Del awar ocappducesment B
of renewable energy systems and components by createngificial market for their products
that is free of competition from like products of ADelaware origirf2®

235. First, India has already argued thilaé Delaware Equipment Bonosrf er s a fAbenef i
retail electricity suppliers in the amount of the additiah8IRECs earndgroduced per kilowatt

hour?® Therefore, Indiabds own approach Delaware al cul
EquipmentBonus ppear s t o | eave n benefitccanfarretl andocabn faddi t
producers of renewable energy systemsomponents For this reason alone, India has failed to
demonstrate that tHeelaware EquipmentBonusonf er s a fibenef i t o on | o
the meaning of Article 1.1(b) of the $CAgreement.

236. SecondIndia provides nbasis forthey i ew t hat dAadditional sal e:
Abenefitd within the BEMAyieamgnt. dnfthisAegard, thelUaited . 1 ( b
State recalls that the Arbitrator ST Upland Cotton (Aiicle 22.6f UST)h el d t hat daddi
sal eséar e pr drpade effectghanfdll eutsidedthe aefinition of subsidy set forth in
Article 1.1 of 2 nethes@Ns, hdjahasenol demonstiated that what it

descri besoaes a ntbemsfeidt sal es by | ocal produce
within the meaning of the SCM Agreement. Talisneis sufficient grounds for the Panel to find
that I ndia has failed to establ i sh ttohaotn tlhoec al

producers within the meaning of Article 1.1(b) of the SCM Agreerfiént.

28Seel ndi aés First Written Submission, para. 927.
2°See¢ I ndiaod6s First Written Submission, para. 925.
230UST Upland Cotton (Article 22.6 US 1), para. 4.149.

231 The United States takes note of the evidenaeltitia presents to demonstrate that local producers have
benefited from the Delaware Equipment Bonus as an empirical matter. Specifically, at paragraph 928 of its first
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237. For thereasons explained abgvadia has failed to demonstrate that the Delaware

Equi pment Bonus confers a fibenefitd within th
Agreerrent. India has therefore failed to demonstrate that the Delaware Equipment Bonus is a
Asubsidyo within the meaning of the SCM Agree
the use of domestic productso withementt he mean
Accordingly, the Panel should find that India has failed to establish that the measures at issue

with respecttd el awar eds Renewabl e Ener gyareiRoonsistdno | i o S
with the United States dandd2oitpSCM Agreemeni.nder Ar t

J.I ndia has failed to demonstrate the Al ncen
the Minnesota Solar Incentive Program MSIP)c o n f e r a Nbenefito

238. India has failed to establish tifati n c e n tfir & b é&ntaauded at issumder the

Minnesota Solar Incentive PrograM$%lP) ar e fAsubsidieso within the
the SCM Agreement because it has not demonstr
within the meaning of Article 1.1(b) of the SCM Agreement.

239. Indiaargues that thMSIPmeasurec onf er a fAbenefi t o on (1) t
receive such incentivesandrebaies,( Aidi rect beneficiarieso); ani
solar PV modules and solar thermal systétas.

1. India has failed to demonstrate thatthe measures at issue confer a benefit on
recipient homeowners

240. Il ndia argues that the incentive and rebate
Minnesota homeowners by enabling them to purchase solar PV modules and thermal systems at
a lower cost than suld have been possible without such meastifes.

241, I ndi ad6bs argument is flawed, HMoWmeasures becau
could result irhigherprices for solar PV modules and thermal systems made in Minnesota.
Specifically, the incentive amgbate measures at issue may have prompted sellers and producers

to raisethe price of the specified solar equipmbatauseheincentive and rebate measures

gave Minnesota homeowners additional spending power with respect to such products. The

written submission India cites a 2013 consultant study (commissioned by Delmarvg ®Rbish found that 52%

of the solar power projects that earned RECs in 2012 had applied for Delaware EquipmeriSBeixhibit IND

T 61). First, the United States observes that the study does not indicate how many of the referenced solar projects
ultimately used equipment manufactured in Delawé&econd at any rate, SREC Delawarehe entity that

procures solar power RECs (or SRECs) on behalf of Delmarva RPawports that solar panels have not been

manufactured in Delawagnce 2013 Therebre, notwithstanding the events of 2012, it does not appear that such

local producers have benefited from the Delaware Equipment Bonus as an empiricalSea2érl 7 Delaware
SRECProcuremenPr ogr am Webi nar at mi nutsarenlo: 560 n(gneort inmagn utfhaactt ufirSe
(Exhibit UST 23); see als®?014DelawareSREC ProcurememrogranMWe bi nar , Sl ide 4 (noting
are no | onger manufa€¢24uyred in DE.Od) (Exhibit US

28ee I ndiads First Written Submission, para. 1063.

2$gGeel ndiadbs First Written Submission, para. 1068.
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possibilty of such price effects seems likely given that the incentives and rebates at issue were
available to essentialigll homeowners in MinnesotaVithout some analysis into the extent of
such price effects, itis o t i €3 thatthe meéasures have madinesota homeowners

i b et t ErBecausd Indid has not presented any such analysis or evidence, it handaied
aprima facie case of the existence gbanefib to Minnesota homeowners.

2. India has failed to demonstrate that the measures atissweo n f er a fbenefi
local producers of solar PV modules or solar thermal systems

242, India argues thatthe meassieet i ssue confer a fAbenefito on
modules and solar thermal systeiny creating greater demand for their products wereby
increasingheir saleg3®

243. First, India has already argued that the measures at issue confer a benefit on Minnesota
homeowners in the amount the applicable incentive and rebates tiedwwest of solar PV

modules andhermal equipmerft’ Therefore] ndi adés own approach to cal
conferred by thtMSIPmeasureas ppear s to | eave no room for an
on local producers of renewable energy systentomponents For this reason alone, India has

failed to demostrate that th&SIP incentive and rebate measures coaferibenef i t 0 on |
producers within the meaning of Article 1.1(b) of the SCM Agreement.

244, Secondl ndi a provides no basis for the view th
Abenef i t 0 eaningtofArticie 1tl(v)eof thBCM Agreement. In this regard, the United

State recalls that the Arbitrator WST Upland Cotton (Article 22.6 UST)h el d t hat daddi
sal eséar e pr drade effectshanfdll eutsidedthe aefinition of baidy set forth in
Article 1.1 of ?28ImetheSnOns, IAdphas aandemadnstrated that what it
descri besoaes a ntbemsfeidt sal es by | ocal produce
within the meaning of the SCM Agreement. Talisneis sufficient grounds for the Panel to find

that India has failed to establish that M8IPmeasure onf er s a fAbenefito on
within the meaning of Article 1.1(b) of the SCM Agreement

245.  For thereasons explained abgvadia has failed to demonstrate that Mi8IP measure

at issue confers a fAbenefito within the meani
has therefore failed to demonstrate that the measure corsstifsigbsidpy wi t hi n t he mea
of the SCMAgreement, much lesssalbsidyi cont i ngent éupon the use of
within the meaning of Article 3.1(b) of the SCM Agreement. Accordingly, the Panel should find

that India has failed to establish that the measures at issue with fdspsesda Solar

24geel ndiadbs First Written Submission, para. 1068.
2%GSee I ndiadbs First Written Submission, para. 1065.
2%geel ndiadbs First Written Submission, para. 1070.

2’Seel ndi ab6s First pamil@e8.en Submission,
238UST Upland Cotton (Article 22.6 US 1), para. 4.149.
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Incentive ProgramM|SIP)arei nconsi stent with the United Stat
3.1(b) and 3.2 of the SCM Agreement.

K. India has failed to demonstratethdf Mas s achusetts Maaonfeisact ur er
Anbenefito

246. India has failed to estabh thatthe Massachusetts Manufacturer Adgerovided for

under the Commonwealth SHWP)s A sou bwsiitchyi n t he meaning of Art
Agreement because it has not demonstratedhibaddderconfesa fibenef i t 06 wi t hin
meaning of Article 1.1) of the SCM Agreement.

247. India argues that the Massachusetts Manufacturer Adder confers a benefithen (1)
applicants who receive the Massadtts Manufacturer Adddr.e., direct recipients)and (2)
the local producers of qualifyirgplar hot watesystems and componeiit®

1. India has failed to demonstrate that the Massachusetts Manufacturer Adder
confers afbenefitd on recipient homeowners

248. India argues that thassachusetts Manufacturer Addeo nf er s a fibenef it o
recipiensby enabling them to purchase solar hot wa
lower cost than would be possible without the Add@mdia illustrates its argument with the

following hypothetical.

Assumehe total cost of installing a SHW systenden CSHWP that does not meet

the Massachusetts Manufacturer Adder requirement in the relevant market is 'X'".
Therefore, in absence of the measures at issue, an applicant would incur a total cost of
X" in the relevant market. However, if the applicant re¢leé requirements of the
Massachusetts Manufacturer Adder, then the effective cost of the SHW system for
such applicant would be XUSD 200'. Therefore, it is evident that a recipient is

"better off" than what it woulthave been absent such incentiee financial

contribution?

249, I ndi a0 s hasafyhdamentwltflawi n | ndi ads own terms, it
Aassumeso wil/l be the total cost ofThgual i fyin
however,s an unsupported assumption, withaay record evidence or fact®ther scenarios

are also possible. For example, sleflersof relevant equipment may have increased the pfice
Massachusettimade equipment and componepésausahey know that thdlassachusetts

Manufacturer Addehas given consumers additional spending power with respect to such

products. In other wordspntral ndi adés exampl e abovemaddasblan pri ce

hot water equipment andoz@npemanhanmaympbw ©6r
an incentive in the amou ndabettoroff(@y,6d+mdBGEO0O0& av e
= O6x6) than they would have been absent the a
2%Gee I ndiadbs First Written Submission, para. 1159.
See I ndiads First Written Submission, para. 1162.

#lsee I ndiaodbs First Written Submission, para. 1162. (emp
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record of thisdisputetbi nd t hat I ndiads Aassumptiono i s ir
India has failed to demonstrate that assachusetts Manufacturer Addeo nf er s a fAbene
within the meaning of Article 1.1(b) of the SCM Agreement.

2. India has failed to demonstrde that the Massachusetts Manufacturer Adder
confers a fibenefito on | ocal producers

250. India argues that the Massachusetts Manufacturer Adder carifdose nef i t 6 on | o«
producers ofolar hot water systems and componegsipment by enabling them to selbra
of their products than would have been possible abseAither.2*?

251. First, India has already argued that Massachusetts Manufacturer Addenfers a

benefit on direct recipients in the amount it reditbe cost of solar hot water systems and
componenté®*Ther ef or e, Il ndi adbs own approach to calc
Massachusetts Manufacturer Adéep pear s t o | eave no room for an
conferred on local producers of rendleaenergy systens components For this reason alone,

India has failed to demonstrate that Adderincentive and rebate measures coaferibenef i t 0
on local producers within the meaning of Article 1.1(b) of the SCM Agreement.

252. Second)ndia providesn basi s for the view that ndAaddit
Abenefitdo within the BEMAyieamgnt. drfthisAegard, thelUaited . 1 ( b
State recalls that the Arbitrator ST Upland Cotton (Article 22.6 USI)h el d t haat naddi
sal eséar e pr drpade effecighanfdll eutsidedthe aefinition of subsidy set forth in
Article 1.1 of 2metheSnOns, IAdpMhas aandemadnstrated that what it

descr i bes 0(aesinceeasBdsalas byflocal ptod er s) even represents
within the meaning of the SCM Agreement. Talisneis sufficient grounds for the Panel to find

that India has failed to establish that Massachusetts Manufacturer Addeo nf er s a HfAbene
on local producers withirhe meaning of Article 1.1(b) of the SCM Agreement.

253. For thereasons explained abgvadia has failed to demonstrate that Massachusetts
Manufacturer Addec onf er s a fAbenefitd within the meanin
Agreement. India has therefofailed to demonstrate that the measure congiaftisubsidy

within the meaning of the SCM Agreement, much lesglessidyi c ont i ngent éupon th
domestic productso within the meaning of Arti
the Paneshould find that India has failed to establish thatMlassachusetts Manufacturer

Adder(as provided for under the Commonwealth SHWRP)nconsi st ent with the
obligations under Articles 3.1(b) and 3.2 of the SCM Agreement.

254.
22Geeindi ads First Written Submission, para. 1164.
“3See¢ I ndiaodbs First Written Submission, para. 1162.

244UST Upland Cotton (Article 22.6 US 1), para. 4.149.
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VII. RESPONSE TO INDIA’S CLAIMS UNDER ARTICLE 25.2 OF THE SCM
AGREEMENT

255.  With respect to each of the measmeissue, India claims that the United States has
acted inconsistently with its obligations under Article 25.2 of the SCM Agreement, which
provides that

Members shanotify any subsidy as defined in paragraph 1 of Article 1, which is
specific within the meaning of Article 2, granted or maiméd within their territories.

256. Asthe United States has explained in section VI ablonia has failed to establish that
themeasureat i ssue in this dispute meet the defini
Article 1 of the SCM AgreementConsequently, India has also failed to establish that the United

State was obligated to notify the measwatissue pursuant to Acte 25.2 of the SCM

Agreement.

VIII. CONCLUSION

257. For the reasons stated above, the United States requests that tHan&amat India has
failed to meet its burden of showing that the U.S. measures at issue are inconsistéritodth
l1l:4 of the GATT 199, Article 2.1 of the TRIMs Agreement, and Articles 3.1(b), 3.2, and 25.2
of the SCM Agreement.

258.  In addition,for the reasons set forth in section Il abawe United States requesisit
thePanelfind that theLAMC Adder, theMassachusetts Manufactugiidder theSolar

Thermal Rebateand theSolar PV Rebaté a | | outside of the Panel 6s
| ndi ads r equ eswithrdsmecttothesgradasures. ndi ng




